







































































































































































































































































































































































































































































































































































MARMARA UNIVERSITY PUBLICATION NO: 690
EUROPEAN COMMUNITY INSTITUTE PUBLICATION NO: 5

Human Rights
Education and Practice
in Turkey in the Process
of Candidacy to the EU

Edited by

Muzaffer Dartan
Miinevver Cebeci

Marmara University
European Community Institute

* X
* *
* P44
* *

* p K



Marmara University

European Community Institute
Goztepe Campus, |

Kadikdy - 81040 Istanbul
Turkey

Phone : +90 216 336 33 35

Fax :+4902163474543
E-mail : eci@marmara.edu.tr
URL : www.marmara.edu.tr/eci

Dartan, Muzaffer
Cebeci, Miinevver

The European Union Enlargement Process and Turkey
Edited by Muzaffer Dartan and Miinevver Cebeci

374 pages

Marmara University
European Community Institute, 2002

ISBN 975-400-249-5

The conference proceedings and articles published in this book represent solely the views of
the authors and do not necessarily reflect, in part or in whole, the views of the editors,
the Institute and its staff.

ISBN 975-400-249-5
© Marmara University European Community Institute, 2002
All rights reserved.

Design: Ozcan Alpay

Printing and Binding : @ Printing House
Phone : +90 216 346 22 52
Fax :+902163451347
E-mail : litomatbaa@ttnet.net.tr



Chair Person : Jean Frangois Buffandeay
Ann Sherlock -
nProf Dr Leo Zwaak

Profw Dr Bengt Beutler -







HUMAN RIGHTS EDUCATION AND PRACTICE IN TURKEY 167

ENSURING EFFECTIVE PROTECTION OF RIGHTS UNDER
THE ECHR

Ann Sherlock”

Introduction

The aim of this paper is to examine the mechanisms which exist under
the European Convention on Human Rights for ensuring the protection of
the rights set out in that treaty. The paper will scrutinise the systems
whereby complaints are brought to the Court of Human Rights, and the
systems which exist for ensuring that rulings of the Court are complied with
by the Contracting States. It seeks to assess the strengths and weaknesses of
the protection mechanisms. This paper links with that of Professor Leo
Zwaak in that this paper will introduce, set out and comment on the
protection system of the European Convention on Human Rights from a
general perspective; Professor Zwaak will relate some of these general
aspects more specifically to the experience of Turkey.

ThevGeneral Scheme: the subsidiary role of the Convention institutions

The European Convention on Human Rights requires in its first provision
that the Contracting States guarantee the rights set out to everyone within
their jurisdiction. The primary responsibility for implementing and securing
the rights is left to the States. Although the Convention does not prescribe
any particular method of implementation which the States must adopt, it is a
substantive right under Article 13 of the Convention that everyone shall
have the right to an effective remedy when his or her rights have been
violated. The Court of Human Rights has held that Article 13 requires that
there must be an effective remedy where there is an arguable claim that a
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right has been violated.! Most states allow for direct reliance on the
Convention rights within the domestic systems; others rely on other national
guarantees to ensure that the level of protection required by the Convention
is provided and they amend their legislation where necessary to ensure
consistency with the Convention. The Court has frequently emphasised that
the protection system established by the Convention is subsidiary t8 national
systems ensuring respect for the Convention rights.” The Convention system
of protection comes into play when the relevant national procedures and
mechanisms have been proved inadequate, and it cannot be invoked before
then.

It is well known that the original protection system set up by the
Convention underwent an overhaul in the 1990s with the drafting of
Protocol No. 11 which entered into force in November 1998. Whereas the
original system involved the European Commission of Human Rights, the
European Court of Human Rights and, sometimes, the Committee of
Ministers of the Council of Europe, in an examination of applications, the
current system relies on the new and permanent Court of Human Rights to
examine the admissibility and the merits of applications and to rule on
whether there has been a violation. The role of the Committee of Ministers
is to supervise the execution of any judgment of the Court finding a
violation of the Convention of Human Rights.

The result of the changes brought in by Protocol No. 11 means that all
parties to the European Convention on Human Rights must now accept the
compulsory jurisdiction of the Court of Human Rights in cases brought by
individuals or other states. Under the original machinery, the Contracting
Parties had to opt into acceptance of the right of individual petition® and
acceptance of the compulsory jurisdiction of the Court.* Accordingly, it was
possible that the only way in which a state might be challenged for non-
compliance with the Convention rights was if another state took it to the
Commission of Human Rights. But as we will see, very few inter-state cases
have been brought since the Convention came into existence. The changes
brought about by Protocol No. 11 therefore represent a significant step
forward in making the Convention protection machinery a more effective
one.
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The applicability of the Convention

Article 1 of the ECHR requires the Contracting States to guarantee the
rights in the Convention to ‘everyone within their jurisdiction’. This means
that, whereas some national constitutional guarantees of rights are limited to
citizens, and many European Community rights are restricted to its Member
State nationals, the rights guaranteed under the ECHR are available to
nationals and non-nationals of the Contracting States.

A Contracting State may be responsible not only for what happens within
its own territory but also if it delivers an individual into another territory
where there will be a serious violation of rights. For example, extraditing’ or
deporting® an individual to a third state where there is a serious risk of
treatment contrary to Article 3 of the Convention will engage the
responsibility of the Council of Europe state. However, Contracting States
are not obliged to ensure that every aspect of other articles of the
Convention have been complied with before co-operating with a third state:
to execute a criminal sentence imposed in a third state did not require a
Contracting State to verify that the proceedings which resulted in the
conviction were compatible with all the requirements of Article 6 of the
Convention. However, a Contracting State would be obliged to refuse to co-
operate with a third state in such a case if it were the case that the conviction
was the result of ‘a flagrant denial of justice.”’

Under Article 56 of the Convention, a Contracting State may make a
declaration that the Convention is to apply to any of the territories for whose
international relations it is responsible. So for example, in the Tyrer case® in
1978, the United Kingdom was taken to the Court of Human Rights in
respect of corporal punishment in the Isle of Man, a territory for whose
international relations the United Kingdom is responsible but which governs
its own internal affairs.

A Contracting State may also be responsible for acts committed outside
its national territory if it exercises effective control over another territory. In
the case of Loizidou v. Turkeyg, the Court of Human Rights held that the
responsibility of a Contracting Party may arise when it exercises effective
control of an area which is outside its national territory as a result of military
action. A State may also be responsible for the actions of its authorities in a
third state. However, for such responsibility to be engaged, it is necessary to
be able to show that individuals acting in a third state are acting in the
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capacity as authorities of the Contracting States and not in an individual
capacity. In Drozd and Janousek v. France and Spain’, the Court of Human
Rights held that while judges from France and Spain did indeed sit in the
Andorran courts, they did not do so in their capacity as French or Spanish
judges and their actions, therefore, could not engage the responsibility of
their Contracting States under the Convention.

As to the temporal effect of the Convention, States will not be
responsible under the Convention in relation to situations or facts which
arose before the Convention entered into force for the State in question.
However, if the alleged violation of the Convention is a ‘continuing’
situation then the Court will examine the situation as it exists at the date of
the entry into force of the obligations. Accordingly, the Court has examined
many cases alleging unreasonably lengthy proceedings in breach of Article
6 even where the original proceedings were commenced before the entry
into force of the Convention in the states but where the proceedings were
still not completed at the relevant date.'' Such temporal limits also applied
where states made declarations, prior to Protocol No. 11, accepting the right
of individual petition and the compulsory jurisdiction of the Court but
indicated that those declarations should apply prospectively only.

Limiting the effect of the Convention: reservations

Very few rights are guaranteed by the Convention without any
exceptions. In most cases, there is some scope for restrictions which are
necessary for the protection of the rights of others or for ensuring the
prevention of disorder or crime etc. In relation to such restrictions, the major
test applied by the Court of Human Rights is to determine whether the
restrictions on the rights have been proportionate to the legitimate aim being
pursued. In addition to this kind of restriction there are two other specific
provistons of note.

As to the rights guaranteed under the Convention and any Protocols
ratified, two provisions may permit the limiting of the obligations. Article
57 (previously Article 64) permits the making of reservations, while Article



HUMAN RIGHTS EDUCATION AND PRACTICE IN TURKEY 171

15 allows for derogations from certain articles. We will first consider the
matter of reservations. Under the terms of Article 57, a reservation may be
‘in respect of any particular provision of the Convention to the extent that
any law then in force in its territory is not in conformity with the provision.’
Reservations of a general character are ruled out by Article 57. A state
making a reservation is required to include a brief statement of the law
concerned.

The Court has held that it has jurisdiction to review the validity of
reservations'? and has, on occasion, held reservations to be invalid. This is
clearly welcome: otherwise, a state could largely negate its obligations
under the Convention. However, the Court has not always applied Article 57
as strictly as it might have done and it is open to criticism for this."> At a
more general level, the system is not entirely satisfactory: the validity of a
reservation will be examined only when it arises in a case before the Court.
Until then there is no opportunity to rule on the validity of the reservation. It
has been suggested that a special procedure should be established to enable
the admissibility of reservations to be ruled upon when they are made."*

On a more general level, the very idea of allowing states to make
reservations has been described as one of the great weaknesses of the
European Convention on Human Rights. Commissioner Frowein, as he then
was, considered that the very idea of having a human rights treaty was that a
minimum standard should be achieved. In his view this minimum standard
is undermined where states can unilaterally make reservations.'” It is hoped
that reservations can be used to a minimum and only to provide a
transitional period for a new party to the Convention to adapt its laws to the
obligations of the Convention,

Limiting the effect of the Convention: derogations

Derogations are dealt with under Article 15. More strictly worded than
Article 57, Article 15 makes it clear that temporary derogations may be
made in exceptional circumstances only, and in relation only to specified
articles of the Convention. Given that many articles of the Convention
permit states to make some restriction on rights in the interests of national
security and public safety, it is clear that Article 15 is designed to deal with
truly exceptional circumstances. Article 15 lists a small number of rights
from which there can be no derogation: Article 2 (with the exception of
deaths ‘resulting from lawful acts of war’), and Articles 3, 4(1) and 7. A
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derogation is permitted by Article 15 where there is ‘war or other public
emergency threatening the life of the nation.” In such circumstances, the
State is allowed to take measures derogating from its obligations under the
Convention ‘to the extent strictly required by the exigencies of the
situation.’

Under Article 15(3), a state which wishes to derogate from its obligations
is to keep the Secretary General of the Councils of Europe ‘fully informed’
of the measures it has taken and the reasons for them. It is also supposed to
inform the Secretary General when the exceptional measures have ceased to
operate. As is the case regarding reservations, the validity of a derogation
will be examined only when a case arises before the Court of Human Rights.
We have already noted the problems with such a system in relation to
reservations. This is even more serious in relation to derogations since not
only will there be the uncertainty as to the validity of the derogation but
there is the serious danger that individual applications will be inhibited,
particularly given that the circumstances which will accompany a
derogation, even one ultimately found not to be valid, are not conducive to
the best protection of human rights. Indeed the right of access to the national
courts may itself have been suspended under a derogation.

Even where the Court has reviewed derogations adopted by States, its
scrutiny has tended to be limited. The Court has held that in determining
whether the life of the nation is threatened and the extent to which
exceptional measures are needed, the national authorities are better placed
than the Court to decide on the existence of the threat. Accordingly it sees
fit to accord a wide margin of appreciation. However, it emphasises that the
domestic margin of appreciation is accompanied by European supervision. in
that the Court will rule on whether the state has gone beyond what is strictly
required by the situation. It has on occasion found that a state’s actions have
indeed gone too far, as for example in Aksoy v. Turkey'®, where
incommunicado detention of 14 days was held to be too long, but on other
occasions it has been severely criticised for allowing too much leeway to a
state, as for example in relation to the United Kingdom in Brannigan'’
where it appeared that the Court did not require the state to establish why
derogation was strictly necessary and why other measures could not have
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been adopted instead. One of the dissenting judges in that case, Judge
Makarczyk underlined the overall seriousness of derogations:

‘The principle that a judgment of the Court deals with a specific case and
solves a particular problem does not, in my opinion, apply to cases
concerning the validity of a derogation made by a State under Article 15 of
the Convention. A derogation made by any State affects not only the
position of that State, but also the integrity of the Convention system of
protection as a whole. It is relevant for other Member States — old and new —
and even for States aspiring to become Parties which are in the process of
adapting their legal systems to the standards of the Convention.’ 18

It is worth noting too that the Brannigan case arose in relation to the
same situation which had been ruled by the Court to be a violation of Article
5 in the Brogan case."” The United Kingdom Government introduced the
derogation which was at issue in Brannigan in response to the ruling in
Brogan rather than making any change to the law. This caused one
commentator to remark that

‘There is a potential danger that a state found to have committed
breaches of the Convention (apart from obligations from which no
derogation is permitted) may decide that the least onerous course of
compliance is to lodge a specific derogation with the Council of Europe, of
the kind approved in Brannigan.”*

Possible applicants under the European Convention of Human
Rights

Two categories of applicant are provided for by the Convention. Under
Article 33, a High Contracting Party may bring an application alleging a
violation of the Convention by another High Contracting Party. Article 34
provides for individual applications, whereby ‘any person, non-
governmental organisation or group of individuals claiming to be the victim
of a violation by one of the High Contracting Parties’ may make an
application to the Court.*' Of the two kinds of case, the system of individual
applications has amounted for almost all of the cases which have reached
the Court of Human Rights. A very small number of inter-state cases have
been instituted and an even smaller number have actually reached the Court.
And of the inter-state applications, fewer still can be identified as being
from what might be described as ‘disinterested’ states, namely states with no
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special national interest involved in the dispute and no special link with the
injured individuals. In relation to the referral of the Greek case” to the
Commission in 1967, one writer declared that had the four states not
referred the case it would have been

unmistakably demonstrated that even as advanced a system for the
international protection of human rights as the European Convention on
Human Rights is doomed to fail whenever it must depend for its
enforcement on disinterested governments.23

Nonetheless, it is important that the provision for inter-state complaints
exists: when states were not obliged to accept the right of individual
petition, an interstate complaint was the only means whereby complaints
against some Contracting States could be made to the Commission. Even
now where the right of individual petition is not optional, the interstate
complaint still leaves a safety valve for cases where individual victims
might not come forward, whether for fear of repercussions, lack of
awareness of the Convention, alienation from the legal system and a
disinclination to pursue a grievance through the courts of the state in
question, or other reasons.

However, it would appear that it is very much in the nature of a safety
valve: states have shown no real inclination to bring such actions. Perhaps
this should not surprise us too much: in the context of the European Union
remedies, states have been unwilling to litigate against each other for
breaches of European Community law. In the European Union, the burden
of initiating such litigation is undertaken by individuals within the member
state courts and the European Commission before the European Court of
Justice. There is no equivalent of the European Commission as an
independent enforcer within the system of the European Convention and the
litigation which has in effect brought to light breaches of the Convention
before the Court has been the result of individual applications. While
various organs within the Council of Europe operate a watching brief on the
compliance of states with the norms of the European Convention on Human
Rights and other Council of Europe treaties, none can initiate a case before
the Court of Human Rights although they may be able to bring political

































































































































































































































































































































































































































































































































































































































