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8OXVODUDUDVÕ� VXoODUÕQ� JHOLúLPL� VRQ� G|QHPGH� LQVDQ� KDNODUÕ� KXNXNXQXQ�

JHOLúPHVL\OH� SDUDOHO� ELU� ELoLPGH� LYPH� ND]DQGÕ�� 1�UPEHUJ� VWDW�V�\OH� LON� GHID� VDYDú�
VXoODUÕ� GÕúÕQGD� LQVDQOÕ÷D� NDUúÕ� VXoODU� NDWHJRULVL� ROXúWXUXOPXúWX�� 1�Umberg 

\DUJÕODPDODUÕ\OD�ELUOLNWH�1D]LOHULQ�\DSWÕ÷Õ�H\OHPOHULQ�LQVDQOÕN�WDULKLQGH�HúL�J|U�OPHPLú�
ELU�YDKúHWH�\RO�DoWÕ÷Õ�RUWD\D�oÕNWÕNWDQ�VRQUD��EX�YDKúHWL�DQODWPDN�YH�LVLP�YHUPHN�LoLQ�R�
]DPDQNL�PHYFXW� NDYUDPODUÕQ� \HWHUVL]� ROGX÷X� GD� DQODúÕOGÕ�� *HOLúPHOHU� QHWLcesinde bu 

NDYUDPD�VR\NÕUÕP�DGÕ�YHULOGL�YH�VR\NÕUÕP�VXoX�� LQVDQOÕ÷D�NDUúÕ�VXoODUGDQ�IDUNOÕODúDUDN�
%0�KXNXN�EHOJHOHULQH�JLUGL��øON�GHID������WDULKLQGH�VR\NÕUÕP�VXoX\OD�LOJLOL�XOXVODUDUDVÕ�
ELU� DQODúPD� \DSÕOGÕ� YH� E|\OHOLNOH� VR\NÕUÕP� VXoXQXQ� |QOHQPHVL� YH� FH]DODQGÕUÕOPDVÕ�
XOXVODUDUDVÕ�ELU�PHVHOH�KDOLQH�JHOGL�� 

����� 7DULKOL� 6R\NÕUÕP� 6|]OHúPHVL¶QGH� VR\NÕUÕP� WDQÕPÕ�� ad hoc statülü 

\DSÕGDNL� PDKNHPHOHU� RODQ� (VNL� <XJRVODY\D� øoLQ� 8OXVODUDUDVÕ� &H]D� 0DKNHPHVL� YH�
5XDQGD�øoLQ�8OXVODUDUDVÕ� �&H]D�0DKNHPHVL¶QGH�D\QHQ�EHQLPVHQdi. Bu mahkemelerin 

LoWLKDWODUÕ\OD� VR\NÕUÕP� VXoXQXQ� WDQÕPÕ� YH� NDSVDPÕ� KXNXNL� ER\XWODUÕ\OD� RUWD\D� NRQGX��
6R\NÕUÕP�VXoX\OD� LOJLOL� LoWLKDWODU�� VR\NÕUÕP�VXoXQX�G�]HQOH\HQ������6D\ÕOÕ�7�UN�&H]D�
.DQXQX¶QXQ�\�U�UO�÷H�JLUPHVL\OH�Lo�KXNXN�DoÕVÕQGDQ�GD�|QHP�ND]DQGÕ�  

8OXVODUDUDVÕ�FH]D�KXNXNXQGDNL�HQ�|QHPOL�JHOLúPHOHUGHQ�ELUL�GH������\ÕOÕQGD��
\�]� \LUPL� �ONHQLQ� GHVWH÷L\OH� NDEXO� HGLOHQ� 5RPD� 6WDW�V�¶G�U�� 6WDW�\OH� NXUXODQ�
8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QLQ�\DUJÕ�\HWNLVLQGH�VR\NÕUÕP�YH�LQVDQOÕ÷D�NDUúÕ�VXoODU�GD�
\HU� DOPDNWDGÕU�� 5RPD� 6WDW�V�¶QGH� GH� VR\NÕUÕP� VXoXQXQ� KXNXNL� G�]HQOHQLúL�
GH÷LúPHGL÷LQH� J|UH� GROD\ÕVÕ\OD� DUWÕN� V|]� NRQXVX� VXoXQ� WDQÕPÕQÕQ� HYUHQVHO� ELU� NDEXOH�
XODúWÕ÷Õ�V|\OHQHELOLU������������ 

6R\NÕUÕP�VXoX\OD�LOJLOL�|QHPOL�ELU�GL÷HU�NRQX�GD�VR\NÕUÕP�NDYUDPÕQÕQ��VRV\DO�
bilLPOHUGH� NXOODQÕP� DODQÕQÕQ� IDUNOÕ� ROGX÷XGXU�� 6L\DVHW� ELOLPFLOHULQ� YH� WDULKoLOHULQ�
VR\NÕUÕP� NDYUDPÕQÕ� oRN� GDKD� UDKDW� NXOODQPDODUÕ�� oR÷X� ]DPDQ� NDUÕúÕNOÕ÷D� VHEHS�
ROPDNWDGÕU��d�QN���VR\NÕUÕP�KHU�úH\GHQ�|QFH�VRV\RORMLN�ELU�IHQRPHQGLU�YH�EX�QHGHQOH�
akademik olaraN�IDUNOÕ�ELOLP�GDOODUÕ�WDUDIÕQGDQ�LQFHOHQPHNWHGLU��7DULK��KXNXN��VRV\RORML��
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SVLNRORML� YH� NXUEDQ� YH� IDLO� SHUVSHNWLIOHUL\OH� YLNWLPRORML�� NULPLQRORML� DoÕVÕQGDQ� HOH�
DOÕQPDNWD� YH� � EX� ELOLP� GDOODUÕ� DUDVÕQGD� D\QÕ� NDYUDP� IDUNOÕ� GH÷HUOHQGLULOPHOHUH� WDEL�
tutulabilmeNWHGLU��+XNXNWD�ELU�\DúDP�ROD\ÕQD�VR\NÕUÕP�VXoX�GL\HELOPHPL]�LoLQ�R�\DúDP�
ROD\ÕQÕQ� |QFHGHQ� EHOLUHQ� VR\NÕUÕP� VXoX� NDYUDPÕQD� JLULS� JLUPHGL÷LQH� EDNPDPÕ]�
JHUHNPHNWHGLU�� (÷HU� \DúDP� ROD\Õ�� VXoXQ� VR\XW� WDQÕPÕQÕ� NDUúÕODPÕ\RUVD�� \DQL� WLSLNOLN�
ROXúPDPÕúVD��VRV\DO�ELOLPOHULQ�oHúLWOL�DODQODUÕ\OD�X÷UDúDQODU�VR\NÕUÕP�QLWHOHPHVLQL�\DSVD�
GD��KXNXNHQ�VR\NÕUÕP�VXoXQXQ�ROXúWX÷XQX�V|\OH\HPH\L]�� 

����� 7DULKOL� 6R\NÕUÕP�6|]OHúPHVL¶QGH� \HU� DODQ�� GHYOHWOHULQ� V|]OHúPH\H� WDUDI�
EDúND�ELU�GHYOHW�DOH\KLQH�VR\NÕUÕP�LGGLDVÕ\OD�8OXVODUDUDVÕ�$GDOHW�'LYDQÕ¶QD�JLWPH�KDNNÕ�
GD� WDULKWH� LON� GHID�%RVQD�+HUVHN� WDUDIÕQGDQ��6ÕUELVWDQ-.DUDGD÷�DOH\KLQH�NXOODQÕOPÕúWÕ��
dDOÕúPDQÕQ�KD]ÕUOÕN�V�UHFLQGH�V|]�NRQXVX�\DUJÕODPDGD�QLKDL��NDUDUD�YDUÕOPÕúWÕU� 

dDOÕúPDQÕQ� WHPHO� DPDFÕ� XOXVODUDUDVÕ� OLWHUDW�UGH� D÷ÕUOÕ÷ÕQÕ� YH� N|W�O�÷�Q��
EHOLUWPHN�LoLQ�³VXoODUÕQ�VXoX´�GHQLOHQ�VR\NÕUÕP�VXoXQX�DoÕNOD\DELOPHNWLU��%X�oDOÕúPDGD�
VR\NÕUÕP� VXoXQXQ� XOXVODUDUDVÕ� KXNXNWDNL� NRQXPX� LQFHOHUNHQ�� VR\NÕUÕP� VXoXQXQ� \HU�
DOGÕ÷Õ� XOXVODUDUDVÕ� V|]OHúPH� YH� VWDW�OHU�� � ad hoc� VWDW�O�� XOXVODUDUDVÕ� FH]a 

PDKNHPHOHULQLQ� LoWLKDWODUÕ� YH� %LUOHúPLú� 0LOOHWOHU� VLVWHPDWL÷L� LoHULVLQGH� \HU� DODQ�
VR\NÕUÕPOD�LOJLOL�KXNXNVDO�GH÷HU�WDúÕ\DQ�GL÷HU�EHOJHOHU�WHPHO�DOÕQPÕúWÕU��<HQL�7�UN�&H]D�
.DQXQX�GÕúÕQGDNL�XOXVDO�G�]HQOHPHOHU�YH�XOXVDO�PDKNHPHOHULQ�WDUWÕúPDOÕ�RODQ��VR\NÕUÕP�
VXoX\OD� LOJLOL� LoWLKDWODUÕ� oDOÕúPDQÕQ� LoHULVLQGH� \HU� DOPDPDNWDGÕU�� 6R\NÕUÕP� VXoXQXQ�
EHOLUOHQPHVLQGH� |QHP� WDúÕ\DQ�� VXoXQ� LQVDQOÕ÷D� NDUúÕ� VXoODUGDQ� IDUNÕ� GD� oDOÕúPDQÕQ�
LoHUL÷LQH�GDKLO�HGLOPLúWLU��$\UÕFD�<HQL�7�UN�&H]D�.DQXQX¶QGDNL�G�]HQOHQHQ� VR\NÕUÕP�
suçu�GD�NDQXQ�VLVWHPDWL÷L�LoHULVLQGH�LQFHOHQPLú��%0�EHOJHOHULQGH�G�]HQOHQHQ�VR\NÕUÕP�
VXoX\OD� NDUúÕODúWÕUPDOÕ� RODUDN� HOH� DOÕQPÕúWÕU�� 7�UN� &H]D� .DQXQX¶QGD� G�]HQOHQHQ�
VR\NÕUÕP�VXoXQXQ��NDQXQXQ�G�]HQOHGL÷L�LQVDQOÕ÷D�NDUúÕ�VXoODUGDQ�IDUNÕ�GD�LQFHOHQHQ��ELU�
GL÷HU�NRnudur.  
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$��62<.,5,0�.$95$0,�9(�62<.,5,0�.$95$0,1,1�'2ö8ù8 

6R\NÕUÕP�� øQJLOL]FH¶GHNL� ³JHQRFLGH´� V|]F�÷�Q�Q� 7�UNoH� NDUúÕOÕ÷ÕGÕU�� %X�
NDYUDP�7�UNoH¶\H�LON��RODUDN�³-HQRVLW´�úHNOLQGH�JLUPLúWLU��%X�LNL�NHOLPH�DUDVÕQGD�DQODP�
RODUDN�ELU�IDUN�EXOXQPDPDNWDGÕU��%D]Õ�oDOÕúPDODUGD�\D]DUODU�MHQRVLW�WHULPLQL�WHUFLK�HWVH�
GH�� VRQ� ]DPDQODUGD� GDKD� oRN�NXOODQÕODQ� WHULP� VR\NÕUÕP�ROGX÷XQGDQ�� EX� oDOÕúPDGD�GD�
oR÷XQOX÷XQ�WHUFLKLQH�X\XODFDNWÕU������� 

6R\NÕUÕPÕ� WHULP� DQODPÕQÕ� GÕúÕQGD�� \DOQÕ]FD� NHOLPH� RODUDN� WDQÕPODPDN�
JHUHNLUVH��6R\NÕUÕP��ÕUNVDO��GLQVHO��VL\DVDO�\D�GD�HWQLN�ELU�JUXEXQ�ELOHUHN�YH�VLVWHPOL�ELU�
biçimde yok edilmesidir.1� %LU� EDúND� WDQÕPD� J|UH� LVH� VR\NÕUÕP�� ELU� XOXVXQ� N�OW�UHO� YH�
\DúDP�DODQODUÕQÕQ�\RN�HGLOPHVL�DPDoODQDUDN�DQDYDWDQÕQGDQ�NRSDUWÕOPDVÕGÕU�2  

8OXVODUDUDVÕ� KXNXNWD� � ³*HQRFLGH´� �6R\NÕUÕP�� WHULPLQL� W�UHWHQ� YH� LON� GHID��
NXOODQDQ� 5DSKDHO� /HPNLQ¶GLU�� /HPNLQ�� � <XQDQFD¶GD� DLOH�� ÕUN�� NDELOH� DQODPÕQD� JHOHQ���
genos� � V|]F�÷�� LOH�/DWLQFH¶GH� �NDWOHWPHN�DQODPÕQD�JHOHQ� -cide (occidere veya cideo)   

V|]F�÷�Q��ELUOHúWLUHUHN�³*HQRFLGH´�WHULPLQL�ROXúWXUPXúWXU�3 

/HPNLQ� ����� \ÕOÕQGD� \D\ÕQODQDQ� ³øúJDO� $OWÕQGDNL� $YUXSD¶GD� 0LKYHU�
Yönetimi”4� DGOÕ� HVHULQGH�� $OPDQ� LúJDOL� DOWÕQGDNL� |]HOLNOH� <DKXGLOHUH� YH� dLQJHQHOHUH�
\DSÕODQ� 1D]L� X\JXODPDODUÕQÕ� NDSVDPOÕ� ELU� ELoLPGH� LQFHOH\HUHN�� DQDOL]OHULQL� VR\NÕUÕP�
EDúOÕ÷Õ� DOWÕQGD� IRUP�OOHúWLUPLúWLU�� /HPNLQ¶H� J|UH� VR\NÕUÕP�� ELU� XOXVXQ� �\HOHULQL�
|OG�UHUHN� R� XOXVX� \RN� HWPHNWHQ� |WH� WDVDUODQPÕú� ELU� SODQD� GD\DQGÕUÕODUDN� oHúLWOL�
eylemlerle hedef seçilen ulusun temelinin esastan yok edilmesidir. Bu planda 

DPDoODQDQ�� \RN� HGLOPHN� LVWHQHQ� XOXVXQ� VL\DVL� YH� VRV\DO� NXUXPODUÕQÕQ� o|]�OPHVLQL�
JHUoHNOHúWLUPHN�� EXQXQ� LoLQGH�R� XOXVXQ�N�OW�U�Q��� GLOLQL�� HNRQRPLN�YDUROXúXQX��PLOOL�

                                                
1�³6R\NÕUÕP´��$QD%ULWDQQLFD�*HQHO�.�OW�U�$QVLNORSHGLVL��&LOW�����øVWDQEXO��$QD�<D\ÕQFÕOÕN������-1990, s. 571  
2 Genocide”, http://en.wikipedia.org/wiki/Genocide,  05.01.2007  
3 Raphael Lemkin, "Genocide as a Crime under International Law" American Journal of International Law (1947) 
  Volume 41(1) s. 145-151. http://www.preventgenocide.org/lemkin/ASIL1947.htm,  24.04.2007  
4�(VHULQ�RULMLQDO�DGÕ��³$[LV�5XOH�LQ�2FFXSLed Europe” 
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GX\JXODUÕQÕ�� LQDQo� VLVWHPLQL� SDUoDODPDN�YH� D\UÕFD� NLúLVHO�J�YHQOL÷LQ�� VD÷OÕ÷ÕQ�YH�\LQH�
JUXED�DLW�NLúLOHULQ�\DúDPODUÕQÕQ�HOLQGHQ�DOÕQPDVÕQÕ�VD÷ODPDNWÕU�5  

/HPNLQ�� VR\NÕUÕPÕQ� LNL� V�UHo� úHNOLQGH�ROXúWX÷XQX�EHOLUWPLúWLU��%XQODUGDQ� LONL�
H]L\HWH� X÷UD\DQ� JUXEXQ� PLOOL� GRNXVXQXQ� \RN� HGLOPHVL\NHQ�� LNLQFLVL� EDVNÕ� X\JXOD\DQ�
grubun�PLOOL�GRNXVXQXQ��PD÷GXU�JUXED�HPSR]H�HGLOPHVLGLU�6    

$VOÕQGD� GDKD� ����� \ÕOÕQGD\NHQ� � /HPNLQ�� R� ]DPDQNL� DGÕ\OD�0LOOHWOHU� %LUOL÷L��
+XNXN� .RQVH\LQH� ³EDUEDUOÕN� VXoX´� DGÕ� DOWÕQGD� ELU� VXQXPGD� EXOXQPXúWX��� /HPNLQ�
VXQXPXQGD�� VDOGÕUÕ\D� X÷UD\DQ� LQVDQODUÕQ� RUWDN� ELU� JUXED� DLW� ROPDODUÕ� QHGHQL\OH�
VHoLOGL÷LQL�EHOLUWPLúWLU��/HPNLQ¶H�J|UH�VXoX�JHUoHNOHúWLUHQOHULQ�DPDFÕ�\DOQÕ]FD�NLúLOHUH�
]DUDU� YHUPHN�GH÷LO� D\QÕ� ]DPDQGD�EX�NLúLOHULQ� ROXúWXUGX÷X�RUWDNODúD� JUXSWD� ]DUDUD� \RO�
DoPDNWÕU�� /HPNLQ� EX� VXoXQ� � LQVDQ� KDNODUÕQD� JHWLUGL÷L kötülükten öte, sosyal düzenin 

WHPHOLQL�\ÕNÕFÕ�ELU�HWNLVL�ROGX÷XQX�EHOLUWPLúWLU�7   

/HPNLQ�D\QÕ�NRQIHUDQVWD�³YDQGDOL]P�VXoX´�DGÕQGD�LNLQFL�ELU�NDYUDPGDQ�GDKD�
EDKVHWPLúWLU��%XUDGD�ELU�WRSOXOX÷XQ�N�OW�U�YH�VDQDWÕQÕQ�\RN�HGLOPHVL�DPDoODQPDNWDGÕU��
Bu suçu geroHNOHúWLUHQOHU�� \DOQÕ]FD� KHGHI� DOÕQDQ� WRSOXOX÷XQ� VDQDW� HVHUOHULQLQ� JHUL�
G|Q�OHPH]� � ELU� ELoLPGH� \RN� ROPDVÕQÕ� GH÷LO� D\QÕ� ]DPDQGD� \RN� HGLOHQ� VDQDW� HVHUOHUL�
G�Q\D�N�OW�U�Q�ELU��SDUoDVÕ�ROGX÷XQGDQ���LQVDQOÕ÷D�]DUDU�YHUPHNWHGLUOHU�8  

%X� DoÕNODPDODUGDQ� VRQUD� GL\HELOLUL]� NL� NHQGLVL� GH� 3RORQ\DOÕ� ELU�<DKXGL� RODQ�
5DSKDHO� /HPNLQ�� 1D]L� $OPDQ\DVÕ¶QÕQ� X\JXODPDODUÕQÕ� J|UG�NWHQ� VRQUD� VR\NÕUÕP�
NDYUDPÕQÕ��EDúND�NDYUDPODUÕQ�\HWPHGL÷LQL�J|U�S�JHOLúWLUHUHN�RUWD\D�oÕNDUPÕúWÕU� 

 

 

                                                
5 Raphael Lemkin, from “Raphael Lemkin’s Axis Rule In Occupied Europe: Laws Of  Occupaiton-Analysis Of  
  Goverment Proposal For Redress”, Washington D.C. Carneige Endowment For International Peace, 1944, s. 79-95,  
  http://www.preventgenocide.org/Lemkin/AxisRule1944-1.htm, 24.04.2007     
6 Lemkin, “Raphael Lemkin’s Axis Rule In Occupied Europe: Laws Of  Occupaiton-Analysis Of Goverment  
  Proposal For Redress”, , s. 79-95,  
7 Raphael Lemkin, “Acts constituting a general (Transnational) Danger Considered As Offences Against The Law Of  
  Nations”, Presented To The 5th Conference For The Unification Of Penal Law In Madrid, (14-20 October 1933)   
  http://www.preventgenocide.org/Lemkin/Madrid1933-english.htm,  24.04.2007     
8 Raphael Lemkin, “Acts constituting a general (Transnational) Danger Considered As Offences Against The Law Of    
  Nations”, Presented To The 5th Conference For The Unification Of Penal Law In Madrid, (14-20 October 1933)   
  http://www.preventgenocide.org/Lemkin/Madrid1933-english.htm,  24.04.2007     
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B) SOYKIRIMIN SUÇ OLARAK ULUSLARARASI HUKUK 

BELGELE5ø1(�*ø5øùø 

øNLQFL� G�Q\D� VDYDúÕ� VRQD� HUGLNWHQ� 1D]L� $OPDQ\DVÕ¶QÕQ� |]HOOLNOH� <DKXGLOHUH�
NDUúÕ� JHUoHNOHúWLUGL÷L� NÕ\ÕP� YH� LQVDQOÕN� WUDMHGLVL� GDKD� L\L� DQODúÕOGÕ�� 6DYDú� VÕUDVÕQGD� ��
0LO\RQ�NDGDU�<DKXGL�N|NHQOL� LQVDQ�JD]�RGDODUÕQGD�]HKLUOHQHUHN�YH�NXUúXQODQDUDN�\Rk 

edildi.9��6DYDú�ELWWLNWHQ�VRQUD�LVH��JDOLS�oÕNDQ�GHYOHWOHU��1D]L�$OPDQ\DVÕ¶QGD��VDYDú�VXoX�
LúOH\HQOHULQ� \DUJÕODQPDVÕ� LoLQ� ����� \ÕOÕQGD� 1�UPEHUJ� 8OXVODUDUDVÕ� $VNHUL� &H]D�
0DKNHPHVL¶QL� NXUGX�� $OPDQ� UHVPL� \HWNLOLOHULQLQ� \DUJÕODQPDVÕ� LoLQ�0DKNHPH�� ³%DUÕú�
AleyKLQH� 6XoODU´� YH� øQVDQOÕN� $OH\KLQH� 6XoODU´� DGÕ� DOWÕQGD� LNL� \HQL� VXo� NDWHJRULVL�
ROXúWXUGX��$\UÕFD� ������<ÕOÕQGD�-DSRQ�6DYDú�VXoOXODUÕQ�\DUJÕODQPDVÕ� LoLQ�GH�0�WWHILN�
.XYYHWOHU�%DúNRPXWDQD�*HQHUDO�'RXJODV�0DF$UWKXU�NHQGL�\HWNLVLQH�GD\DQDUDN��7RN\R�
8]DNGR÷X� 8OXVODUDUDVÕ� $VNHUL� &H]D� 0DKNHPHVL¶QL� NXUGX�� *HoLFL� QLWHOLNOL� EX� LNL�
PDKNHPH�� XOXVODUDUDVÕ� VXoODUÕQ� NDEXO� HGLOPHVL�� NLúLOHULQ� XOXVODUDUDVÕ� FH]DL�
VRUXPOXNODUÕQÕQ�ROGX÷XQXQ� WHVFLO� HGLOPHVL�YH� V�UHNOL�ELU�XOXVODUDUDVÕ� FH]D�PDKNHPHVL�
ILNULQL� ROXúWXUPDVÕ� EDNÕPÕQGDQ� |QHP� WDúÕPDNWDGÕU�10� %X� PDKNHPHOHU� oHúLWOL� \D]DUODU�
WDUDIÕQGDQ��ND]DQDQODUÕQ�PDKNHPHVL�úHNOLQGH�HOHúWLULOHUH�GH�X÷UDPDNWDGÕU��� 

1�UPEHUJ� 0DKNHPHVL� 6WDW�V�¶QGH� YH� PDKNHPHGHNL� \DUJÕODPDODU� VÕUDVÕQGD�
VR\NÕUÕPÕ� WHULPL� NXOODQÕOPDPÕú� LVH� GH� VR\NÕUÕP� VXoXQD� JLUHELOHFHN� H\OHPOHU� LQVDQOÕN�
DOH\KLQH�VXo�DGÕ�DOWÕQGD�LIDGH�HGLOGL�11         

*HOLúHQ� ROD\ODU� YH� /HPNLQ¶LQ� VR\NÕUÕPOD� LOJLOL� oDOÕúPDODUÕQÕQ� XOXVODUDUDVÕ�
NDPXR\XQGD�X\DQGÕUGÕ÷Õ�\DQNÕ�QHWLFHVLQGH�%LUOHúPLú�0LOOHWOHU�*HQHO�.XUXOX����$UDOÕN�
1946 Tarihinde 96(1) Sa\ÕOÕ�NDUDUÕ�DOGÕ��%X�NDUDU�VR\NÕUÕP�V|]F�÷�Q�Q�\HU�DOGÕ÷Õ�KXNXNL�
QLWHOLN�WDúÕ\DQ�LON�EHOJHGLU��.DUDU�úX�úHNLOGHGLU�� 

³�%LU�LQVDQÕ�NDWOHWPHN�QDVÕO�R�LQVDQÕQ�\DúDPD�KDNNÕQÕQ�LQNDUÕ\VD��VR\NÕUÕP�GD�
LQVDQ�JUXEXQXQ�YDUROXú�KDNNÕQÕQ�LQNDUÕGÕU��%X�LQNDU�LQVDQOÕ÷ÕQ�YLFGDQÕQÕ�VDUVWÕ÷Õ�JLEL�
EX� LQVDQ�JUXSODUÕQÕQ�LQVDQOÕ÷D�VXQGX÷X�N�OW�UHO�YH�GL÷HU�NDWNÕODUD�GD�oRN�ID]OD�]DUDU 
                                                
9�8÷XU��hQJ|U��³6R\NÕUÕP�6XoODUÕQ�(Q�$÷ÕUÕ´��(\O�O������� 
  http://www.zazaki.de/turkce/makaleler/soykirimnedir.htm, 07.01.2007  
10 Yusuf Aksar, 8OXVODUDUDVÕ�&H]D�0DKNHPHVL�YH�8OXVODUDUDVÕ�&H]D�8VXO�+XNXNX��%LULQFL�%DVNÕ��$QNDUD��6HoNLQ�� 
<D\ÕQFÕOÕN��������V������ 

11�<XVXI�$NVDU��³8OXVODUDUDVÕ�6XoODU��8OXVODUDUDVÕ�&H]D�0DKNHPHVL�YH�<HQL�7�UN�&H]D�.DQXQX´��8OXVODUDUDVÕ��� 
   Hukuk ve Politika, Cilt:1, No:1 (2005), s. 47       
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YHUPHNWHGLU��%X�LQNDU�D\UÕFD�DKODN�NDQXQODUÕ�LOH�%LUOHúPLú�0LOOHWOHU¶LQ�DPDo�YH�UXKXQD�
GD�WHUV�G�úPHNWHGLU� 

,UNVDO��GLQVHO�� VL\DVL� YH�GL÷HU�JUXSODUD�NDUúÕ�NÕVPHQ�\D�GD� WDPDPHQ�SHN�oRN�
\DSÕOPÕú�VR\NÕUÕP�|UQHNOHUL�YDUGÕU��6R\NÕUÕP�VXoXQXQ�FH]DODQGÕUÕOPDVÕ�XOXVODUDUDVÕ�ELU�
meseledir.  

*HQHO� .XUXO� EX� QHGHQOH� VR\NÕUÕP� VXoXQXQ�� PHGHQL� G�Q\DQÕQ� NÕQDGÕ÷Õ�
XOXVODUDUDVÕ� VXo� ROPDVÕ� LoLQ�� |]HO� úDKÕV�� NDPX� oDOÕúDQÕ�� GHYOHW� DGDPÕ� ROGX÷XQD�
EDNÕOPDNVÕ]ÕQ� EX� VXoX� \|QHWHQ� \D� GD� HúOLN� HGHQ� KHUNHVLQ� FH]DODQGÕUÕODFD÷ÕQÕ�
bildirmekte;   

h\H� GHYOHWOHUL�� EX� VXoXQ� |QOHQPHVL� YH� FH]DODQGÕUÕOPDVÕ� LoLQ� JHUHNOL� \DVDO�
G�]HQOHQPH\L�ROXúWXUPDN�LoLQ�GDYHW�HWPHNWH� 

�6R\NÕUÕP�VXoXQXQ�|QOHQPHVL�YH�FH]DODQGÕUÕOPDVÕ�DPDFÕ\OD��GHYOHWOHU�DUDVÕQGD�
XOXVODUDUDVÕ�LúELUOL÷LQLQ�YH�\DUGÕPÕQ�\DSÕOPDVÕQÕQ�|QHUPHNWH� 

*HQHO�NXUXOXQ�JHOHFHN�ROD÷DQ�WRSODQWÕVÕQD�NDGDU��HNRQRPLN�YH�VRV\DO�NRQVH\LQ�
VRUXPOXOX÷X� �VWOHQLS� JHUHNOL� oDOÕúPDODUÕ� \DSDUDN�� VR\NÕUÕP� suçuyla ilgili taslak 

DQODúPD\Õ�VXQPDVÕQÕ�ULFD�HWPHNWHGLU�´12 

�%DKVL�JHoHQ�NDUDUÕ�LQFHOHGL÷LPL]GH��/HPNLQ¶LQ�HWNLOHUL�J|U�OPHNWHGLU��.DUDUGD�
N�OW�UH�\DSÕODQ�DWÕI�/HPNLQ¶LQ�W�UHWWL÷L��YDQGDOL]P�VXoXQX�oD÷UÕúWÕUPDNWDGÕU�� 

�.DUDUÕQ�HQ�|QHPOL�\DQÕ� VR\NÕUÕPÕQ�XOXVODUDUDVÕ�NDPXR\XQGD�NÕQDQDQ�ELU� VXo�
ROGX÷XQXQ� DoÕNODQPDVÕGÕU�� 6L\DVL� YH� GL÷HU� JUXSODU� úHNOLQGHNL� LIDGH� LVH� E�W�Q� LQVDQ�
JUXSODUÕQÕQ�VR\NÕUÕPD�WDEL�NDODELOHFH÷LQL�J|VWHUPHNWHGLU��'ROD\ÕVÕ\OD�NDUDUGD�VR\NÕUÕP�
VXoXQD�PDUX]�NDODQ�JUXSODUÕQ�NDSVDPÕ�oRN�JHQLúWLr.    

 

 

                                                
12 Fifty-Fifth Plenary Meeting, 11 December 1946, 96(1), The Crime Of Genocide       
    http://www.un.org/documents/ga/res/1/ares1.htm ,  s. 189,  11.04.2007 
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&�� ����� 7$5ø+/ø� 62<.,5,0� 6g=/(ù0(6ø� 9(� 'øö(5� %0�
%(/*(/(5ø1(�*g5(�62<.,5,0�68d8��9(�68d81�81685/$5,� 

1) Genel Olarak 

�%0¶QLQ� ������ 6D\ÕOÕ� NDUDUÕ� �]HULQH� %0� 6HNUHWHU\DVÕ� LOH� (NRQRPLN-Sosyal 

Konsey bünyesinde kurulan ad hoc�NRPLWH�WDUDIÕQGDQ�LNL�V|]OHúPH�WDVOD÷Õ�KD]ÕUODQGÕ�13 

<DSÕODQ�P�]DNHUHOHU� VRQXFXQGD� 3DULV¶WH� WRSODQDQ�*HQHO�.XUXO¶XQ�� KD]ÕU� EXOXQDQ� HOOL�
DOWÕ� �\H� GHYOHWL� WDUDIÕQGDQ� R\ELUOL÷L\OH�� �� $UDOÕN� ����� 7DULKLQGH� ���� $� �,,,�� 6D\ÕOÕ�
NDUDUÕ\OD� ³6R\NÕUÕP� 6XoXQXQ� <DVDNODQPDVÕ� YH� &H]DODQGÕUÕOPDVÕQD� 'DLU� 6|]OHúPH´�
NDEXO�HGLOPLúWLU���6|]OHúPH����2FDN������7DULKLQGH�\�U�UO�÷H�JLUPLúWLU�� 

7�UNL\H� GH� EDKVL� JHoHQ� 6R\NÕUÕP� 6|]OHúPHVL¶QL� ����������� 7DULK� YH� �����
6D\ÕOÕ� .DQXQ� LOH� oHNLQFH� NR\PDNVÕ]ÕQ� RQD\ODPÕúWÕU�� 6|]OHúPH� ����������� 7DULKOL� YH�
�����6D\ÕOÕ�5HVPL�*D]HWH¶GH�\D\ÕPODQDUDN�\�U�UO�÷H�JLUPLúWLU���� 

6|]OHúPHQLQ�JLULú�E|O�P�QGH�%0�*HQHO�.XUXOX¶QXQ������7DULKOL�������VD\ÕOÕ�
NDUDUÕQD�DWÕI�YDUGÕU��6|]OHúPHQLQ�ELULQFL�PDGGHVLQGH�VR\NÕUÕP�VXoXQXQ�EDUÕú�G|QHPLQGH��
GH�LúOHQHELOHFHN�YH�FH]DODQGÕUÕODELOHFHN�ELU�VXo�ROGX÷X�EHOLUWLOPHVL�|QHPOL�ELU�JHOLúPH�
RODUDN�J|]H�oDUSPDNWDGÕU��=LUD�1�UPEHUJ�0DKNHPHVL�6WDW�V�¶QGH�LQVDQOÕ÷D�NDUúÕ�VXoODU��
VDYDú�VXoXQXQ�LúOHQPHVL�VÕUDVÕQGD�\D�GD�RQXQOD�ED÷ODQWÕOÕ�RODUDN�HOH�DOÕQPDNWD\GÕ���� 

6R\NÕUÕP� VXoXQXQ� WDQÕPÕ� V|]OHúPHQLQ� LNLQFL� PDGGHVLQGH� \HU� DOPDNWDGÕU��
5HVPL�ROPD\DQ�oHYLUL\H�J|UH�LNLQFL�PDGGH\L�úX�úHNLOGHGLU� 

³%X� V|]OHúPH\H� J|UH� VR\NÕUÕP�� PLOOL�� HWQLN�� ÕUNL� \D� GD� GLQL� ELU� JUXEX�� JUXS�
RODUDN���NÕVPHQ�\D�GD�WDPDPHQ�\RN�HWPHN�NDVWÕ\OD�DúD÷ÕGDNL�ILLOOHULQ�LúOHQPHVLGLU� 

a) Grup üyelerinin katli; 

b)  Grup üyelerine ciddi bedensel ve zihinsel zarar verme; 

F��*UXEXQ� IL]LNVHO� YDUOÕ÷ÕQÕQ�NÕVPHQ�YH\D� WDPDPHQ�\RN�ROPDVÕQD�\RO�DoDFDN�
KD\DW�úDUWODUÕQD�NDVWHQ�WDEL�WXWPD� 
                                                
13�9HUGD�1HVOLKDQ�$N�Q��³8OXVODUDUDVÕ�+XNXNWD�YH�7�UN�+XNXNX¶QGD�6R\NÕUÕP�-HQRVLG��6XoX´��0LOOHWOHUDUDVÕ�� 
    HXNXN�YH�0LOOHWOHUDUDVÕ�g]HO�+XNXN�%�OWHQL��<ÕO�����6D\Õ��-2,  (2004), s. 54  
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G��*UXS�LoLQGHNL�GR÷XPODUÕ�HQJHOOHPHN�DPDFÕ\OD�WHGELUOHU�GD\DWPD� 

e) GrXSWDNL�oRFXNODUÕ�EDúND�ELU�JUXED�]RUOD�QDNOHWPHN�   

6R\NÕUÕPOD� LOJLOL� EX� WDQÕP�� GDKD� VRQUD� NXUXOPXú�ad hoc statülü mahkemeler 

RODQ� 5XDQGD� øoLQ� .XUXOPXú� 2ODQ� 8OXVODUDUDVÕ� &H]D� 0DKNHPHVL� 6WDW�V�¶Q�Q� ���
PDGGHVLQGH�YH�(VNL�<XJRVODY\D�øoLQ�.XUXOPXú�2ODQ�8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QLQ�
��� PDGGHVLQGH� YH� D\UÕFD� ����� 5RPD� .RQIHUDQVÕ¶QGD� NDEXO� HGLOHQ�8OXVODUDUDVÕ� &H]D�
0DKNHPHVL�6WDW�V�¶Q�Q����PDGGHVLQGH�D\QHQ�EHQLPVHQPLúWLU� 

%X� WDQÕPGD� J|]H� oDUSDQ� LON� KXVXV�� %0� *HQHO� .XUXOX¶QXQ� ������ 6D\ÕOÕ�
NDUDUÕQGD�GD�JHoHQ�N�OW�UHO�VR\NÕUÕP�NDYUDPÕQD�GH÷LQLOPHPHVLGLU��'ROD\ÕVÕ\OD�N�OW�UHO�
VR\NÕUÕP�V|]OHúPH�GÕúÕQGD�WXWXOPXúWXU� 

6|]OHúPHQLQ� �o�QF�� PDGGHVLQGH� VR\NÕUÕPGD� EXOXQXOPDVÕ� LoLQ� LúELUOL÷L�
\DSPDQÕQ��GR÷UXGDQ�YH�DOHQL�RODUDN�NÕúNÕUWPDQÕQ��VR\NÕUÕPD�WHúHEE�V�HWPHQLQ��YH�\LQH�
soykÕUÕPD� LúWLUDN� HWPHQLQ� GH� FH]DODQGÕUÕODFD÷Õ� EHOLUWLOPLúWLU�� 6|]OHúPHQLQ� G|UG�QF��
PDGGHVL�EX�VXoX�LúOH\HQOHU�DUDVÕQGD�\|QHWLFL��NDPX�J|UHYOLVL��|]HO�NLúL�JLEL�ELU�D\UÕPD�
JLWPH\HUHN� KHUNHVLQ� FH]DODQGÕUÕODELOHFH÷LQL� V|\OHPLúWLU�� 6|]OHúPHQLQ� EHúLQFL�
maddesinde LVH� WDUDI� GHYOHWOHU�� V|]OHúPH� K�N�POHULQH� HWNLOLOLN� ND]DQGÕUPDN� YH� VXoOX�
EXOXQDQ�NLPVHOHUH� HWNLOL� FH]DODU�YHULOPHVLQL� VD÷ODPDN� LoLQ�NHQGL�DQD\DVDODUÕQD�X\JXQ�
RODUDN�JHUHNOL� \DVDO�G�]HQOHPH\L�JHUoHNOHúWLUPH\L� WDDKK�W�HWPHNWHGLUOHU��6|]OHúPHQLQ�
DOWÕQFÕ� PDGGHVL�� V|]OHúPHGH� EHOLUWLOHQ� ILLOL� LúOHGL÷L� LoLQ� KDNNÕQGD� VXo� LVQDGÕ� RODQ�
NLPVHOHULQ�� VXoXQ� LúOHQGL÷L� �ONHGHNL� PDKNHPHGH� \D� GD� XOXVODUDUDVÕ� ELU� FH]D�
PDKNHPHVLQGH� \DUJÕODQDFD÷ÕQÕ� EHOLUWPLúWLU�� 6|]OHúPHQLQ� VHNL]LQFL�PDGGHVLQH� J|UH� GH�
WDUDI� GHYOHWOHUH� VR\NÕUÕPÕ� HQJHOOHPHN� LoLQ� %LUOHúPLú� 0LOOHWOHU¶H� EDúYXUX� LPNDQÕ�
WDQÕQPÕúWÕU��6|]OHúPHQLQ����PDGGHVL�LVH�GHYOHWOHUH�VR\NÕUÕPÕQ�VRUXPOXOX÷X\OD�LOJLOL�WDUDI�
GHYOHWOHU� DOH\KLQH�8OXVODUDUDVÕ�$GDOHW�'LYDQÕQD�JLWPH�KDNNÕQÕ� WDQÕPDNWDGÕU��%X�KDNNÕ�
LON� NH]� � ����� \ÕOÕQGD� %RVQD-+HUVHN�� 6ÕUELVWDQ-.DUDGD÷¶D� NDUúÕ� DoWÕ÷Õ� GDYD� LOH���
NXOODQPÕúWÕU� 

���6R\NÕUÕP� 6|]OHúPHVL¶QLQ� GR÷UXGDQ� X\JXODQPD� DODQÕ� oRN� VÕQÕUOÕ� ROVD� GD�
GROD\OÕ� RODUDN� 5XDQGD� øoLQ� .XUXOPXú� 2ODQ� 8OXVODUDUDVÕ� &H]D� 0DKNHPHVL� YH� (VNL�
<XJRVODY\D�øoLQ�.XUXOPXú�2ODQ�8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QGH�X\JXODQPÕúWÕU��=LUD�
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ad hoc� VWDW�O�� PDKNHPHOHULQ� NXUXOXú� EHOJHVLQGH� VR\NÕUÕP� VXoX� D\QÕ� úHNLOGH� \HU�
DOPDNWDGÕU��dDOÕúPD�LoHULVLQGH�NDYUDPODUÕ�DoÕNODUNHQ��EX�PDKNHPHOHULQ�LoWLKDWODUÕQGDQ�
ID\GDODQÕODFDNWÕU�����     

2) Korunan Gruplar 

SözleúPHGH�NRUXQDQ�JUXSODU�PLOOL��HWQLN��ÕUNL�YH�GLQL�JUXSODUGÕU��Ad Hoc komite 

WDUDIÕQGDQ� KD]ÕUODQDQ� WDVODNWD� SROLWLN� JUXSODU� ROGX÷X� KDOGH�� V|]OHúPHQLQ� LNLQFL�
PDGGHVLQGH� NRUXQDQ� JUXSODU� DUDVÕQGD� \HU� DOPDPDNWDGÕU�� Ad Hoc NRPLWH� WDUDIÕQGDQ�
KD]ÕUODQDQ�WDVODN�PHWLQ��WHúNLODWÕQ�KXNXN�LúOHULQGHQ�VRUXPOX�DOWÕQFÕ�NRPLWH\H�JHOGL÷LQGH�
EX�NRQX�WDUWÕúPDODUD�QHGHQ�ROPXú��VL\DVL�JUXSODUÕQ�PHWLQGH�\HU�DOPDPDVÕ�LoLQ�J�oO���ELU�
PXKDOHIHW� \DSÕOPÕúWÕU�� $\UÕFD� HNRQRPLN� JUXSODUÕQ� GD� V|]OHúPH� GH� \HU� DOPDVÕ� GD�
|QHULOPLúWLU�14 Bir çok GHOHJH� V|]OHúPH� WDUDIÕQGDQ� NRUXQPDVÕ� JHUHNHQ� JUXSODUÕQ�
GH÷LúPH\HQ� YH� V�UHNOL� ELU� NDUDNWHULVWL÷H� VDKLS� ROPDVÕ� JHUHNWL÷LQL� EHOLUWPLúWLU�� 6RY\HW�
GHOHJH��NRUXQPDVÕ�JHUHNHQ�JUXSODUÕ�EHOLUOHUNHQ�REMHNWLI�ROXQPDVÕ�\|Q�QGH�G�ú�QFHVLQL�
GLOH�JHWLUPLúWLU�15   

Siyasi gUXSODUÕQ�PDGGH�PHWQLQLQ� LoLQGH�\HU� DOPDVÕQÕQ�ELU� VDNÕQFDVÕQÕQ�GD�ELU�
oRN� GHYOHWLQ� EXQX� LoLúOHULQH� P�GDKDOH� RODUDN� J|UHELOHFH÷L� QRNWDVÕQGD� JHWLULOHQ�
LWLUD]ODUGÕU��16�=LUD�ELU�oRN�GHYOHW�]DPDQ�]DPDQ�NHQGL�Lo�J�YHQOL÷LQL�NRUXPDN�QHGHQL\OH�
siyasi ve sosyal grupODUD� NDUúÕ� RSHUDV\RQODUGD� EXOXQPDNWDGÕUODU�� %X� JUXSODUÕQ� GDKD�
VRQUD�VR\NÕUÕPD�PDUX]�NDOGÕN�LGGLDODUÕ\OD�NDUúÕODúPDPDN�LoLQ��VL\DVL�JUXSODUÕ�NRUXQDQ�
JUXSODU�DUDVÕQD�DOPDN�LVWHPHGLNOHUL�G�ú�Q�OPHNWHGLU�17   

g]HOOLNOH�VL\DVL�JUXSODUÕQ�NRUXQDQ�JUXSODU�DUDVÕQGD�\HU�DOPDPDVÕ�HOHúWLULOPLú�YH�
V|]OHúPHQLQ� N|U� QRNWDVÕ� RODUDN� GH÷HUOHQGLULOPLúWLU�� =LUD� EX� GXUXP� V|]OHúPHQLQ�
X\JXODQPD� DODQÕQÕ� ROGXNoD� GDUDOWPDNWDGÕU�� 7DULKWH� \DSÕODQ� ELU� oRN� NDWOLDP� VL\DVL�
JUXSODUÕ� KHGHI� DOPDNWDGÕU��gUQH÷LQ�.DPERo\D¶GD� 3RO� 3RW� UHMLPL� VÕUDVÕnda 1975-1979 

                                                
14 Christine Byron, “The Crime Of Genocide”, The Permanent International Court Legal and Policy Issues, 
    Oxford and Portland Oregon, 2004, s.156 
15 Byron, s. 156 
16 Verda Neslihan�$N�Q��³0LOOHWOHUDUDVÕ�0DKNHPH�øoWLKDWODUÕQGD�-HQRVLG´��<D\ÕQODQPDPÕú�<�NVHN�/LVDQV�7H]L, 
����øVWDQEXO�hQLYHUVLWHVL�6RV\DO�%LOLPOHU�(QVWLW�V���������V���� 
17�&HQJL]�%DúDN��8OXVODUDUDVÕ�&H]D�0DKNHPHOHUL�YH�8OXVODUDUDVÕ�6XoODU��%LULQFL�EDVNÕ��7XUKDQ�.LWDEHYL� Ankara 
   2003, s. 76  
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\ÕOODUÕ� DUDVÕQGD� Q�IXVXQ� ���¶QH� GHQN� JHOHQ� ���� PLO\RQ� NLúL� KD\DWÕQÕ� ND\EHWPLúWLU�18 

+D\DWÕQÕ� ND\EHGHQOHU� VL\DVL� ELU� JUXS� RODUDN� GH÷HUOHQGLULOGLNOHUL� LoLQ� V|]OHúPH\H� J|UH�
VR\NÕUÕP�VXoX�NDSVDPÕQGD�J|U�OPH\HFHNWLU�19   

$QFDN� EX� DQODWÕODQODUGDQ� VL\DVL� JUXED� NDUúÕ� \DSÕODQ� NDWOLDPODUÕQ� XOXVODUDUDVÕ�
FH]D� KXNXN� LoHULVLQGH� FH]DVÕ]� NDOGÕ÷Õ� DNOD� JHOPHPHOLGLU�� %|\OH� ELU� GXUXP� SHN� KDOD�
LQVDQOÕ÷D�NDUúÕ�VXo�ROXúWXUDQ�ILLOOHU�NDSVDPÕQGD�GH÷HUOHQGLULOHELOLU�� 

.RUXQDQ� JUXSODUÕ� EX� úHNLOGH� VÕQÕUODQGÕUPDQÕQ� ELU� VRQXcu da, Nazilerin, 

HúFLQVHOOHUL� YH� ���� ELQGHQ� ID]OD� ]LKLQVHO� HQJHOOL\L� \DúDPD\D� GH÷HU� EXOPDGÕ÷Õ� LoLQ�
|OG�UPHVL�|UQH÷LQGH�ROGX÷X�JLEL��EX�W�U�JUXSODUD�NDUúÕ�\DSÕODQ�H\OHPOHULQ�GH�VR\NÕUÕP�
NDSVDPÕQGD�GH÷HUOHQGLUPH\H�WDEL�WXWXOPDVÕQÕQ�P�PN�Q�ROPDPDVÕGÕU�20 Ancak Akayesu 

NDUDUÕQGD� DoÕNODQDFD÷Õ� �]HUH�� 5XDQGD� øoLQ� .XUXOPXú� 2ODQ� 8OXVODUDUDVÕ� &H]D�
0DKNHPHVL��58&0��EX�NRQXGD�DNVLQL�G�ú�QPHNWHGLU������ 

.RUXQDQ� JUXSODUGDQ� ³PLOOL´� NHOLPHVL� �]HULQGH�� WDVODN� PHWLQ� RQD\ODQÕUNHQ��
DOWÕQFÕ�NRPLWHGH�WDUWÕúPDODU�ROGX��øVYHo�GHOHJHVL��PLOOL�JUXSODUGDQ�ELU�GHYOHWL�ROXúWXUDQ�
YDWDQGDúODU� DQODPÕQÕ� oÕNDUGÕ÷ÕQGDQ�� HWQLN� JUXSODUÕQ� GD� V|]OHúPH� PHWQLQGH� NRUXQDQ�
JUXSODU� DUDVÕQD� JLUPHVL� JHUHNWL÷LQH� GDLU� WHNOLI� VXQPXú�YH� JHUHNoHVLQGH�GH� ELU� JUXEXQ�
PHQVXS� ROGX÷X� GHYOHWLQ� YDUOÕ÷Õ� VRQD� HUHUVH�� HWQLN� WHULPLQLQ� R� JUXEX� NRUX\DFD÷ÕQÕ�
EHOLUWPLúWLU�21� øUDQ� GHOHJHVL� GH� PLOOL� JUXSWDQ� DQODGÕ÷ÕQÕQ� EHOLUOL� ELU� �ONH� YDWDQGDúÕ�
ROGX÷XQX� DoÕNODPÕú�� EXQD� NDUúÕQ� 0ÕVÕU� YH� %HOoLND� GHOHJHOHUL�� PLOOL� JUXEXQ� PLOOL�
D]ÕQOÕNODUD� J|QGHUPH� \DSWÕ÷ÕQÕ� V|\OHPLúWLU�� %XUDGD� LON� JUXEXQ� YHUGL÷L� DQODPD�
NDWÕOPDPÕ]� GDKD�GR÷UX�RODFDNWÕU� o�QN��PLOOL� D]ÕQOÕNODU� HWQLN�� ÕUNL�\D�GD�GLQL�JUXS�DGÕ�
DOWÕQGD�KHU�GXUXPGD�V|]OHúPH�NDSVDPÕQD�JLUHFHNOHUGLU�22   

$OWÕQFÕ�NRPLWHGH�\DSÕODQ�ELU�WDUWÕúPD�GD�øVYHo�YH�6RY\HW�GHOHJHOHUL�DUDVÕQGDNL�
etnik kelimHVLQH� YHUGLNOHUL� DQODP� �]HULQHGLU�� øVYHo� GHOHJHVL� HWQLN� NHOLPHVLQGHQ�

                                                
18 “The Cambodian Genocide Program”, http://www.yale.edu/cgp/   05.01.2007 
19�%DúDN��V����� 
20�%DúDN��V��� 
21 Byron, s. 156 
22 Byron, s. 156 
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DQODGÕ÷ÕQÕQ� N�OW�UHO� YH� WDULKL� PLUDV�� GLO� YH� JHOHQHNOHU� ROGX÷XQX� V|\OHUNHQ�� 6RY\HW�
GHOHJHVL�HWQLN�JUXSODUÕ��PLOOL�JUXEXQ�ELU�DOW�JUXEX�RODUDN�GH÷HUOHQGLUPHNWHGLU�23     

(VNL�<XJRVODY\D�øoLQ�.XUXOPXú�2ODQ�8OXVODUDUDVÕ�&H]D�0DKNHPHVL��(<8&0��
GH�V|]OHúPH\L�\RUXPODUNHQ�NRUXQDQ�JUXSODUOD�LOJLOL�LoWLKDWODUGD�EXOXQPXúWXU���0DKNHPH��
Jelisic� GDYDVÕQGD�� V|]OHúPHQLQ� KD]ÕUOÕN� DúDPDODUÕQÕ� J|]� |Q�QH� DODUDN�� V|]OHúPHQLQ�
NRUXGX÷X�JUXSODUÕQ�ELUH\OHULQ�LUDGHVLQH�ED÷OÕ�ROPD\DQ�GH÷LúPH]��JUXSODU�ROGX÷XQX�GLOH�
JHWLUPLúWLU��0DKNHPH�D\QÕ�]DPDQGD��GLQL�JUXSODUD�ELU�NHQDUD�NR\DUVDN��PLOOL��HWQLN�YH�
ÕUNL� JUXSODUÕ� KDWDVÕ]� RODUDN� EHOLUOHPHN� LoLQ� REMHNWLI� YH� ELOLPVHO� ELU� oDEDQÕQ� NLúLVHO�
DOJÕODPDODUD�X\JXQ�G�úPH\HFHN�WHKOLNHOL�ELU�oDOÕúPD�RODFD÷ÕQÕ�V|\OHPLúWLU�24 Bu nedenle 

PDKNHPH�� VHoLOPLú�JUXEX�EHOLUOHUNHQ�� WRSOXOX÷X�JHUL�NDODQÕQGDQ�D\ÕUDQ�NLúLOHULQ�EDNÕú�
DoÕVÕQD�GLNNDW�HWPHN�JHUHNWL÷LQ�LIDGH�HWPLúWLU��6RQXo�RODUDN�PDKNHPH�VXEMHNWLI�ELU�|Oo�W�
NXOODQPDNWD� YH� JUXSODUÕQ� GDPJDODQPDVÕQÕ� IDLOOHULQ� KHGHIOHULQGHQ� KDUHNHWOH�
GH÷HUOHQGLUPHNWHGLU�25  

0DKNHPH�D\UÕFD�KHGHI�DOÕQDQ�JUXS�EHOLUOHQLUNHQ��SR]LWLI�\D�GD�QHJDWLI�ELU�|Oo�WH�
J|UH� GDPJDODPD� \DSÕODFD÷ÕQÕ� V|\OHPHNWHGLU�� 3R]LWLI� \DNODúÕP�� IDLOOHULQ� ELU� JUXEX�
seçerken, grup karakteriVWL÷L� RODQ� D\ÕUÕFÕ� |]HOOL÷LQ� EHOLUOL� ELU�PLOOL�� HWQLN�� ÕUNL� \D� GLQL�
JUXS� ROGX÷XQX� YDUVD\PDVÕGÕU�� 1HJDWLI� \DNODúÕP� LVH� IDLOOHULQ� PD÷GXUODUÕ� VHoHUNHQ��
J|VWHUGLNOHUL� EHOLUOL� ELU� PLOOL�� HWQLN�� ÕUNL� \D� GLQL� JUXS� NDUDNWHULVWL÷LQGHQ� GROD\Õ� NHQGL�
JUXSODUÕQD�DLW�ROPDGÕ÷Õ�VRQXFXQD�YDUÕS��VHoPHVLGLU�26   

�58&0� NDUDUODUÕQGD� GD� NRUXQDQ� JUXSODU� PHVHOHVL� HOH� DOÕQPÕúWÕU�� 0DKNHPH���
Rutaganda�NDUDUÕQGD�PLOOL��HWQLN��ÕUNL�\D�GLQL�JUXSODUÕ�DoÕNODPDN�LoLQ�JHQHO��XOXVODUDUDVÕ�
NDEXO� J|UP�ú� NHVLQ� ELU� WDQÕP� ROPDGÕ÷ÕQÕ� EHOLUWPLúWLU�� %XQGDQ� GROD\Õ� EX� NDYUDPODUÕQ�
SROLWLN��VRV\DO�YH�N�OW�UHO�ED÷ODP�LoLQGH�HOH�DOÕQPDVÕ�JHUHNWL÷L�YXUJXODQPDNWDGÕU�27�$\QÕ�
NDUDUGD�� WÕSNÕ�(<8&0�JLEL�V|]OHúPHQLQ�KD]ÕUOÕN�DúDPDVÕQD�GLNNDW�oHNLOPLú�YH�SROLWLN�
YH�HNRQRPLN�JUXSODUÕQ� V|]OHúPH�GÕúÕQGD�EÕUDNÕOGÕ÷Õ� LIDGH�HGLOPLúWLU��%XQXQ�QHGHQLQLQ�
LVH�NLúLOHULQ�EX�JUXSODUD�NLúLVHO�RODUDN�NDWÕOPDODUÕ�YH�EX�\�]GHQ�EX�W�U�JUXSODUÕQ�³PRELO�
                                                
23 Byron, s. 156-157 
24 “The Prosecutor v Goran Jelisic”, Judgment, Case No. IT-95-10-T, Date: 14 December 1999, para. 70 
   http://www.un.org/icty/jelisic/trialc1/judgement/index.htm, 20.03.2007  
25 “The Prosecutor v Goran Jelisic”, para. 70 
26 “The Prosecutor v Goran Jelisic”, para. 71 
27 “The Prosecutor v. Georges Anderson Nderubumwe Rutaganda” Judgement and Sentence, ICTR-96-3,  
    6 December 1999 para. 56, http://69.94.11.53/ENGLISH/cases/Rutaganda/judgement/2.htm, 24.03.2007 
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JUXSODU´� ROPDVÕGÕU�� 0DKNHPH�� V|]OHúPHQLQ� NRUXPDN� LVWHGL÷L� JUXSODUÕQ� GH÷LúPH]� YH�
V�UHNOL�ROGX÷X�WDKPLQLQL�\DSPDNWDGÕU�28 Musema NDUDUÕQGD�GD�58&0�|QFHNL�NDUDUODUÕQD�
DWÕI�\DSDUDN�LoWLKDGÕQÕ�WHNUDUODPDNWDGÕU�29 

58&0¶XQ� HQ� |QHPOL� GDYDODUÕQGDQ� ELUL� RODQ� Akayesu� NDUDUÕQGD� GD� NRUXQDQ�
JUXSODU� WDUWÕúPD� NRQXVX� ROPXúWXU�� %X� GDYDQÕQ� |QHPL� 6R\NÕUÕP� 6|]OHúPHVL� NDEXO��
HGLOGLNWHQ�VRQUD��EX�V|]OHúPHQLQ�PDGGHOHULQLQ�GROD\OÕ�GD�ROVD�LON�GHID�XOXVODUDUDVÕ�ELU�
PDKNHPHGH�X\JXODQÕ\RU�ROPDVÕGÕU��� 

Akayesu NDUDUÕQGD� PDKNHPH�� V|]OHúPHQLQ� KD]ÕUOÕN� DúDPDODUÕQD� DWÕI� \DSDUDN��
RWRPDWLN� RODUDN� GR÷XPOD� DLW� ROXQDQ�� VDELW� JUXSODUÕQ� V|]OHúPHQLQ� NRUXPDVÕ� DOWÕQGD�
ROGX÷XQX� EHOLUWPLúWLU�� 0LOOL� JUXEX� WDQÕPODUNHQ� 8OXVODUDUDVÕ� $GDOHW� 'LYDQÕ¶QÕQ�
1RWWHERKP� NDUDUÕQGDQ� \DUGÕP� DODUDN�� NDUúÕOÕNOÕ� KDNODU� YH� |GHYOHUH� VDKLS� RUWDN�
YDWDQGDúOÕN� WHPHOLQGH� KXNXNL� ED÷Õ� SD\ODúDQ� LQVDQ� WRSOXOX÷X� úHNOLQGH� DoÕNODPDGD�
EXOXQPXúWXU�30  Mahkeme etnik grubu iVH�D\QÕ�GLO�YH�N�OW�U��SD\ODúDQ��\HOHULQ�ROGX÷X�
JUXS�RODUDN�WDQÕPODPÕúWÕU��,UNL�JUXED�JHWLUGL÷L�\RUXP�LVH�JHQHOOLNOH�FR÷UDIL�ELU�E|OJHGH��
VDSWDQDQ�� GLOELOLPVHO�� N�OW�UHO�� PLOOL� YH� GLQL� |÷HOHUH� EDNÕOPDNVÕ]ÕQ� NDOÕWVDO� IL]LNL�
özelliklerdir. Mahkeme dini grubu� LVH��\HOHUL�D\QÕ�GLQL��PH]KHEL�\D�GD�LEDGHW�ELoLPLQ�
SD\ODúDQ�JUXS�RODUDN�EHOLUOHPLúWLU�31 

Akayesu�NDUDUÕQGD�58&0�D\UÕFD�V|]OHúPHGH�NRUXQDQ�JUXSODUÕQ�VÕQÕUOÕ�RODUDN�
EX�G|UW�JUXS�RODUDN�PÕ�EHOLUOHQGL÷L��\RNVD�DGÕ�JHoHQ�JUXSODUD�VRNXODPD\DQ��DQFDN�WÕSNÕ�
bu grXSODU� JLEL� �\HOL÷LQ� GR÷XPGDQ� JHOHQ� VDELW� YH� V�UHNOL� �\HOLNOHULQ� EXOXQGX÷X�
JUXSODUÕQ�GD�V|]OHúPH�NDSVDPÕQGD�GH÷HUOHQGLULOPHVL�JHUHNWL÷L�PHVHOHVL�KDNNÕQGD�ILNLU�
\�U�WP�úW�U��0DKNHPH\H�J|UH�V|]OHúPH\L�KD]ÕUOD\DQODUÕQ�LUDGHVLQL�GLNNDWH�DOGÕ÷ÕPÕ]GD��
EXUDGD� VD\ÕOPD\DQ� DQFDN� �\HOL÷LQ� GR÷XúWDQ� JHOGL÷L� GXUXPODUGD� GD� EX� W�U� JUXSODUÕQ��
V|]OHúPHQLQ�NRUXPD�NDSVDPÕQD�DOÕQPDVÕ�JHUHNPHNWHGLU�32     

                                                
28 “The Prosecutor v. Georges Anderson Nderubumwe Rutaganda”, para. 57 
29 “The Prosecutor v. Alfred Musema”, Case  No. ICTR-96-13-A, Judgement of:  27 January 2000, para. 161-162,               
    http://69.94.11.53/ENGLISH/cases/Musema/judgement/3.htm, 24.03.2007 
30 “The Prosecutor Versus Jean-Paul Akayesu”  Case No: ICTR-96-4-T, Decision of: 2 September 1998 , para. 512 
    http://69.94.11.53/ENGLISH/cases/Akayesu/judgement/akay001.htm, 15.03.2007 
31 “The Prosecutor Versus Jean-Paul Akayesu”, para. 513-.515 
32 “The Prosecutor Versus Jean-Paul Akayesu”, para. 516 
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RUCM, Kayishema ve Ruzindana NDUDUÕQGD�LVH�HWQLN�JUXEX�WDQÕPODUNHQ��D\QÕ�
GLOL�YH�N�OW�U��SD\ODúDQ��\HOHULQ�ROXúWXUGX÷X�JUXS�\D�GD�NHQGLVLQL�D\UÕ��NLPOLNOHQGLUHQ�
ELU�JUXS�YH\DKXW�IDLOOHU�GH�GDKLO�ROPDN��]HUH�EDúNDODUÕ�WDUDIÕQGDQ�NLPOLNOHQGLULOHQ�JUXS�
RODELOHFH÷LQL�V|\OHPHNWHGLU�33  

%X� DoÕNODPDODUGDQ� VRQUD� (<8&0� YH� 58&0¶XQ� NRUXQDQ� JUXS� �\HOL÷LQGH�
DUDGÕ÷Õ�VDELW�YH�V�UHNOLOL÷LQ�NRQX�GLQL�JUXSODU�ROXQFD�WDP�ELU�X\XP�LoLQGH�RODPD\DFD÷Õ�
J|U�OPHNWHGLU��+HU�QH�NDGDU�NLúLOHU�DLOHOHUL�GROD\ÕVÕ\OD�GR÷XúWDQ�EHOOL�ELU�GLQH�PHQVXS�
ROVDODU�GD�LUDGL�RODUDN�GLQOHULQL�GH÷LúWLUPH�úDQVODUÕQD�VDKLSWLUOHU�� 

'LQL� JUXSODUOD� LOJLOL� ELU� EDúND� WDUWÕúPD� NRQXVX� da ateistlerin de bu kavram 

DOWÕQGD�NRUXPD�NDSVDPÕQGD�GH÷HUOHQGLULOPHVL�JHUHNOLOL÷L��]HULQHGLU��%X�\RUXPD�NDUúÕQ�
GLQL� JUXSODU� LIDGHVLQLQ� ROD÷DQ� DQODPÕQGDQ� EX� VRQXFD� YDUÕODPD\DFD÷ÕQÕ� G�ú�QHQOHU� GH�
YDUGÕU�34    

3) Grup Olarak  

6R\NÕUÕP�6|]OHúPHVLQLQ�LNLQFL�PDGGHVLQH�J|UH�VXoXQ�ROXúPDVÕ�LoLQ��EHOLUWLOHQ�
JUXSODUÕ�³JUXS�RODUDN´�\RN�HWPHN�NDVWÕ\OD�KDUHNHW�HGLOPHOLGLU�� øQJLOL]FH�PHWLQGHNL�³DV�
VXFK´� LEDUHVL� EX�DQODPÕ� YHUPHNWHGLU��%XUDGD� DQODWÕOPDN� LVWHQHQ�� V|]OHúPHGH�NRUXQDQ�
G|UW�JUXSWDQ�ELULQL��EDúNDFD�ELU�QHGHQ�ROPDNVÕ]ÕQ�\DOQÕ]FD�R�JUXS�ROPDVÕ�QHGHQL\OH�\RN�
HWPH�DPDFÕQD�G|Q�N�ILLOOHULQ�VR\NÕUÕP�VXoXQX�ROXúWXUGX÷XGXU�35  

6|]OHúPHQLQ� 5HVPL� *D]HWH¶GH� \D\ÕQODQDQ� oHYLULVLQGH� ³JUXS� RODUDN´� LEDUHVL��
\HU� DOPDPDNWDGÕU�� %X� LEDUHQLQ� XQXWXOPXú� \D� GD� |QHPVHQPHPLú� ROPDVÕ� ELU� HNViklik 

RODUDN�J|]H�oDUSPDNWDGÕU�� 

%X� LEDUHQLQ� V|]OHúPH\H� JLUPHVL� V|]OHúPHQLQ� KD]ÕUOÕN� oDOÕúPDODUÕ� VÕUDVÕQGD��
DOWÕQFÕ� NRPLWHGH� \DSÕODQ� ³VDLN´� WDUWÕúPDODUÕ� QHWLFHVLQGH� ROPXúWXU�� %LUOHúLN� .UDOOÕN�
GHOHJHVL��JUXSODUÕ�\RN�HWPH\H�\|QHOLN�ELU�NDVÕW�YDUVD�DUWÕN�EXQXQ�ELU�VR\NÕUÕP�ROGX÷X��

                                                
33 “The Prosecutor  Versus Clement Kayishema And Obed Ruzindana” Case No: ICTR-95-1-T, Decision of:  21 May   
   1999,  http://69.94.11.53/ENGLISH/cases/KayRuz/judgement/4.htm, para. 98, 15.03.2007 
34 Byron, s. 159 
35 Gündüz Aktan, “Devletler Hukukuna Göre Ermeni Meselesi” 
    http://www.ermenisorunu.gen.tr/turkce/makaleler/makale16_1.html, 08.05.2007 
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IDLOOHULQ� KDQJL� QHGHQOH� EX� ILLOL� LúOHGLNOHULQH� EDNÕOPDPDVÕ� JHUHNWL÷LQL� YXUJXODPÕúWÕU�36  

$\UÕFD�\LQH�ELU�oRN��ONH�GHOHJHVL�GH�VDLNLQ�NDQÕWODQPDVÕQÕQ�oRN�]RU�ROGX÷XQX��EX�úDUWÕQ�
DUDQPDVÕ�KDOLQGH�PDKNHPHOHULQ�VR\NÕUÕP�VXoXQD�NDUDU�YHUPHkte güçlük çekeceklerini, 

|QHPOL� RODQÕQ� \RN� HWPH� LUDGHVL� ROGX÷XQX� GLOH� JHWLUPLúWLU�37� %XQD� NDUúÕOÕN� 6RY\HW�
WHPVLOFLVLQLQ� EDúÕQÕ� oHNWL÷L� JUXS� LVH� JUXSODUÕ� \RN� HWPH\H� \|QHOHQ� IDLOOHUGH� EXOXQDQ�
PRWLYDV\RQXQ� EHOLUOHQPHVLQLQ� |QHPOL� ROGX÷XQX� YXUJXODPÕúWÕU�� %X� WDUWÕúPD� �]HULQH�
9HQH]�HOOD� GHOHJHVL� ³JUXS� RODUDN´� LEDUHVLQLQ� V|]OHúPH� PHWQLQH� GDKLO� HGLOPHVLQL�
|QHUPLúWLU��%XQD� J|UH� JUXS� RODUDN� LEDUHVL�� KHP�KHGHI� DOÕQDQÕQ� JUXS� ROGX÷XQX� DoÕNODU�
KHP�GH�VDLNL�NDSDOÕ�GD�ROVD�J|VWHUPHNWHGLU�38   

6|]OHúPH� PHWQLQGHQ� oÕNDQ� ROD÷DQ� DQODPD� J|UH� \RUXPGD� EXOXQPDPÕ]�
JHUHNLUVH�� \RN� HGLOPHN� LVWHQHQLQ� ³JUXS´� ROGX÷XQX�� � ³JUXS� RODUDN´� LEDUHVLQLQ� GH�
VR\NÕUÕPGD� KHGHI� RODQ� JUXEXQ� YXUJXODQPDVÕ� LoLQ� NRQXOGX÷XQX� NDEXO� HWPHPL]�
JHUHNPHNWHGLU�� %HQ]HU� ELU� \RUXPGD�� VDLN� ROJXVXQXQ� VR\NÕUÕP� VXoXQXQ� D\UÕOPaz bir 

SDUoDVÕ�YH�NDQÕWODQPDVÕ�JHUHNHQ�ELU�XQVXU�ROGX÷X�YH�H÷HU�EX�\RUXPX�NDEXO�HWPH]�LVHN�
³JUXS� RODUDN´� LEDUHVLQLQ� ELU� DQODPÕ� NDOPD\DFD÷Õ�� VR\NÕUÕP� VXoXQX� EHQ]HU� VXoODUOD�
NDUÕúWÕUPDGDQ�WDQÕPODQDPD\DFD÷Õ�úHNOLQGHGLU�39             

RUCM Rutaganda� NDUDUÕQGD� NRQX\X� DoÕNODPDPÕ]D� \DUGÕP� HGHFHN� ELU�
\RUXPGD�EXOXQPXúWXU��0DKNHPH\H�J|UH��VR\NÕUÕP�VXoXQXQ�PD÷GXUX�RODQODU�EHOLUOL�ELU�
JUXED� �\HGLUOHU� YH� JUXED� RODQ��\HOLNOHUL� QHGHQL\OH� VHoLOPLúOHUGLU��0D÷GXU� RODFDN�NLúL��
NLúLVHO�NLPOL÷LQGHQ�|WH�PLOOL��HWQLN��ÕUNL��GLQL�ELU�JUXS��\HVL�ROGX÷X�LoLQ�VHoLOPHNWHGLU�40 

6XoWDQ� ]DUDU� J|UHQ� NLúLOHU� EX� QHGHQOH� VHoLOHQ� JUXEXQ� �\HVLGLU� YH� EX� GD� VRQXo�RODUDN�
VR\NÕUÕP� VXoXQXQ� DVÕO� PD÷GXUXQXQ� NLúLOHUGHQ� |WH� JUXEXQ� NHQGLVL� ROGX÷XQX�
göstermektedir.41   

8OXVODUDUDVÕ�+XNXN�.RPLV\RQX¶QXQ�J|U�ú� de benzer yöndedir. Buna göre yok 

HWPH�DPDoOÕ�NDVÕW��UDVWODQWÕVDO�ELoLPGH�R�JUXED��\H�ELU�\D�GD�ELUNDo�NLúL\H�GH÷LO���JUXED�

                                                
36 Byron, s. 152 
37 Aktan, “Devletler Hukukuna Göre Ermeni Meselesi” 
38 Byron, s. 152 
39�6HYLQ�(OHNGD÷��øQVDQOÕ÷D�.DUúÕ�6XoODU��$QNDUD��$YUDV\D�%LU�9DNIÕ-$YUDV\D�6WUDWHMLN�$UDúWÕUPDODU�0HUNH]L��������� 
    s. 8  
40  “The Prosecutor v. Georges Anderson Nderubumwe Rutaganda”, para. 60 
41  “The Prosecutor v. Georges Anderson Nderubumwe Rutaganda”, para. 60 



 15 

\|QHOLN�ROPDOÕGÕU�42�*HUoHNWHQ�GH�VR\NÕUÕP�VXoXQXQ�ROXúPDVÕ�LoLQ�JUXS�KHGHI�DOÕQPDOÕ��
NLúLOHUH�NDUúÕ�\DSÕODQ�ILLOOHU�JUXEXQ�|]HOOLNOHULQH�YH�NDSDVLWHVLQH�\|QHOLN�ROPDOÕGÕU�43    

���7DPDPHQ�YH\D�.ÕVPHQ 

6R\NÕUÕP� 6|]OHúPHVLQH� J|UH� VR\NÕUÕP� VXoXQXQ� JHUoHNOHúPHVL� LoLQ�� VXo�
ROXúWXUDQ�ILLOOHULQ��KHGHI�DOÕQDQ�JUXEXQ�WDPDPÕQD�\|QHOPHVL�JHUHNPHPHNWHGLU��%X�ILLOOHU�
JUXED�NÕVPHQ�GH�\|QHOVH�VXo�ROXúDFDNWÕU� 

%XUDGDNL�³NÕVPHQ´�LEDUHVLQL���JUXEXQ�HVDVOÕ�VD\ÕGDNL��\HVL�RODUDN�DQODPDOÕ\Õ]��
8OXVODUDUDVÕ� +XNXN� .RPLV\RQX� GD�� VR\NÕUÕP� VXoXQXQ� GR÷DVÕ� JHUH÷L� \RN� HWPH\H�
\|QHOHQ�NDVWÕQ��HQ�D]ÕQGDQ�JUXEXQ�HVDVOÕ�ELU�E|O�P�QH�\|QHOPHVLQL�DUDPÕúWÕU�44  

$PHULND�%LUOHúLN�'HYOHWOHUL¶QLQ�GH�6R\NÕUÕP�6|]OHúPHVL¶QH�NDUúÕ�LOHUL�V�UG�÷��
oHNLQFHOHULQLQ�DUDVÕQGD��NÕVPHQ�LEDUHVLQL�HVDVOÕ�ELU�NÕVÕP�RODUDN�DQODGÕ÷ÕQD�GDLU�ELU�LIDGH��
mevcuttur. 45  

EYUCM Krstic�GDYDVÕQGD�EX�SUREOHPL�X]XQFD�WDUWÕúPÕúWÕU��0DKNHPH�NÕVPHQ�
ibaresinin gruEXQ�HVDVOÕ�E|O�P��DQODPÕQD�JHOPHVL�JHUHNWL÷LQL�DoÕNODUNHQ��KHGHI�DOÕQDQ�
NÕVPÕQ� E�W�Q� JUXEX� HWNLOH\HFHN� NDGDU� |QHPOL� ELU� VD\Õ\Õ� LoHUPHVL� JHUHNWL÷LQL�
EHOLUWPLúWLU�46�0DKNHPH\H�J|UH�QLFHOLN�YHULOHU�JHUHNOL�YH�|QHPOL�ELU�EDúODQJÕo�QRNWDVÕGÕU�
IDNDW� KHGHI� DOÕQDQ� NLúL� VD\ÕVÕQÕ� WHN� EDúÕQD� G�ú�QPHPHN� JHUHNLU�� W�P� JUXSOD�
LOLúNLOHQGLUHUHN�GH÷HUOHQGLULOPHOLGLU��(÷HU�VHoLOHQ�NÕVÕP��E�W�Q�JUXS�DoÕVÕQGDQ�VLPJHVHO�
ELU�|QHPH�VDKLSVH�\D�GD�JUXEXQ�YDUOÕ÷ÕQÕ�GHYDP�HWWLUPHVL�LoLQ�JHUHNOL\VH�JUXEXQ�HVDVOÕ�
E|O�P�Q�Q� KHGHI� DOÕQGÕ÷Õna dair birer gösterge olabilir.47 Krstic� GDYDVÕQGD� (<8&0�
D\UÕFD� 1D]L� $OPDQ\DVÕ¶QÕ� |UQHN� YHUHUHN�� VDQÕNODUÕQ� KDNLPL\HWL� DOWÕQGD� ROGXNODUÕ�
E|OJHQLQ� GH�� DPDoODUÕQD� XODúPDGDNL� RODVÕOÕ÷ÕQ� GD�� EX� NRQXGD� ILNLU� YHUHELOHFH÷LQL��
söylemektedir. Mahkeme bütün bu etkenOHULQ�DVOÕQGD�PHVHOHQLQ�DQD�QRNWDVÕ�KDNNÕQGD�

                                                
42 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, 1996,  s. 45, para. 6,        
    http://untreaty.un.org/ilc/texts/instruments/english/commentaries/7_4_1996.pdf, 10.03.2007   
43 Akün, “MillHWOHUDUDVÕ�0DKNHPH�øoWLKDWODUÕQGD�-HQRVLG´��V���� 
44 Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, 1996 , s. 45, para.8,   
45 “Declerations and Reservations”  Convention on the Prevention and Punishment of the Crime of Genocide New  
    York, 9 December 1948,  http://www.ohchr.org/english/countries/ratification/1.htm, 22.03.2007 
46 “Prosecutor v. Radislav Krstic”, Case No:IT-98-33-A, Date: 19 April 2004, para. 8    
    http://un.org/icty/krstic/Appeal/judgement/krs-aj040419e.pdf, 20.03.2007   
47 “Prosecutor v. Radislav Krstic”, para. 12 
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\RO�J|VWHUGL÷LQL��KHU�GDYDGD�EX�IDNW|UOHU�DUDVÕQGD�ED÷ODQWÕODU�NXUDUDN�o|]�PH�JLGLOPHVL�
JHUHNWL÷LQL�V|\OHPHNWHGLU�48     

Krstic� GDYDVÕQGD� (<8&0� EX� \RUXPODUGD� EXOXQGXNWDQ� VRQUD� HOH� DOGÕ÷Õ�
GDYDGDNL�ROD\ODUÕ�o|]�POHPH\H�oDOÕúPÕúWÕU��0DKNHPH\H�J|UH�EXUDGD�KHGHI�DOÕQDQ�PLOOL�
JUXS�6UHEUHQLFD�E|OJHVLQGHNL�%RVQDOÕ�0�VO�PDQODUGÕU��%X�E|OJHGHNL�%RVQDOÕ�0�VO�PDQ�
Q�IXVXQGD��oDWÕúPDODUGDQ�VRQUD�\DNODúÕN�NÕUN�ELQ�NLúLOLN�D]DOPD�J|U�OP�úW�U��%X�UDNDP�
her ne kadar o dönemde Bosna�+HUVHN¶GHNL�WRSODP�0�VO�PDQODUD�RUDQODGÕ÷ÕPÕ]GD�D]�
J|U�QVH�GH��6UHEUHQLFD�E|OJHVLQGHNL�0�VO�PDQ� WRSOXOX÷XQXQ�|QHPL�\DOQÕ]FD�QLFHOL÷H�
EDNÕODUDN�DQODúÕODPD]�49�6UHEUHQLFD�E|OJHVL��%RVQDOÕ�6ÕUS�OLGHUOLN�P�FDGHOHVLQGH�VWUDWHMLN�
bir öneme sahiptir. Srebrenica b|OJHVL� ROPDGDQ� HWQLN� WHPHOOL� 6ÕUS� &XPKXUL\HWL��
ED÷ODQPD\DQ� LNL� D\UÕ� E|OJHGHQ� ROXúPDN� ]RUXQGD� NDODFDN� YH� EX� GD� 6ÕUS� SODQODUÕQÕ�
ER]DFDNWÕU�� %X� E|OJHQLQ� EX� NDGDU� |QHPOL� ROPDVÕQÕQ� ELU� EDúND� QHGHQL� GH�� %RVQDOÕ�
0�VO�PDQODU� YH� XOXVODUDUDVÕ� WRSOXOX÷XQ� GLNNDWOHULQLQ� EXUDGD� WRSODQPÕú� ROPDVÕGÕU���
6UHEUHQLFD��%0�*�YHQOLN�.RQVH\L¶QLQ�ROXúWXUGX÷X�HQ�J|]H�oDUSDQ�³J�YHQOL�E|OJHVLGLU´��
*�YHQOLN� .RQVH\L�� EXUDQÕQ� KHU� W�UO�� VLODKOÕ� VDOGÕUÕGDQ� YH� G�úPDQFD� KDUHNHWWHQ� X]DN�
ROGX÷XQGD�GDLU�DoÕNODPDGD�EXOXQPXú�YH�EX�E|OJH\L�NRUXPD�JDUDQWLVL�YHUPLúWLU��øúWH�EX�
QHGHQOHUOH�� XOXVODUDUDVÕ� J�YHQFHOHUH� UD÷PHQ� EX� E|OJHGHNL� 0�VO�PDQ� Q�IXVXQ� \RN�
ROPDVÕ�� 6ÕUS� DVNHUL� J�oOHUL� NDUúÕVÕQGD� E�W�Q� %RVQDOÕ� 0�VO�PDQODU¶ÕQ� NRUXQPDVÕ]� YH�
VDYXQPDVÕ]�ROGXNODUÕQD�GDLU�HWNLOL�ELU�|UQHN�WHúNLO�HWPHNWHGLU��6UHEUHQLFD¶GDNL�%RVQDOÕ�
0�VO�PDQODU¶ÕQ�NDGHUL�E�W�Q�%RVQDOÕ�0�VO�PDQODU�LoLQ�VLPJHVHO�ELU�|QHPH�VDKLSWLU�50   

(<8&0� EX� DoÕNODPDODUGDQ� VRQUD� Kristic GDYDVÕQGD�� 6UHEUHQLFD� E|OJHVL\OH�
VÕQÕUOÕ� ROPDN� �]HUH� VR\NÕUÕP� JLULúLPLQLQ� ROGX÷XQX� V|\OHPHNWHGLU�� %RVQDOÕ� 6ÕUS�
kuYYHWOHULQLQ�EDúND�E|OJHOHUGH�KDNLPL\HWL�ROPDGÕ÷ÕQGDQ��%RVQDOÕ�0�VO�PDQ�WRSOXOX÷X�
LoHULVLQGH� \DOQÕ]FD� 6UHEUHQLFD� E|OJHVLQGHNL� 0�VO�PDQODU¶ÕQ� ROGX÷X� E|O�P�� NRQWURO�
HGHELOGLNOHULQGHQ��6ÕUS�NXYYHWOHUL�DoÕVÕQGDQ�VR\NÕUÕP�NDVWÕQÕQ�ROGX÷X�DQODúÕOPDNWDGÕU�51 

EYUCM Jelisic NDUDUÕQGD� GD� EX�NRQX\X�HOH� DOPÕúWÕU��0DKNHPH�� JUXEXQ�\RN�
HGLOHQ� NÕVPÕQD� VR\NÕUÕPD�PDUX]� NDOGÕ� GL\HELOPHPL]� LoLQ� HúL÷LQ� QH� ROPDVÕ�JHUHNWL÷LQL�
                                                
48 “Prosecutor v. Radislav Krstic”, para. 13-14 
49 “Prosecutor v. Radislav Krstic”, para. 15 
50 “Prosecutor v. Radislav Krstic”, para. 15-16 
51 “Prosecutor v. Radislav Krstic”, para. 17 



 17 

VRUPDNWDGÕU�� øGGLD� PDNDPÕQD� J|UH� WDPDPHQ� YH\D� NÕVPHQ� LEDUHVLQGHQ� DQODúÕOPDVÕ�
gereken, nitelik ya da nicelik� LWLEDUL\OH� JUXEXQ�|QHPOL� ELU� E|O�P�Q�Q�\RN�ROPDVÕGÕU��
)DLOOHU� WDUDIÕQGDQ� J|VWHULOHQ� NDVWÕQ�� JUXEXQ�E�\�N� E|O�P�Q�� HWNLOHPHVL� YH\D� OLGHUOHUL�
gibi grubu temsil edenlere yönelmesi gerekmektedir.52�0DKNHPH�VR\NÕUÕP�GL\HELOPHPL]�
LoLQ�� KHGHI� DOÕQDQ� NÕVPÕQ� HVDVOÕ� NÕVÕP� ROPDVÕ� JHUHNWL÷LQL� YXUJXODPÕú� YH� VR\NÕUÕP�
NDVWÕQÕQ�LNL�úHNLOGH�NHQGLQL�J|U�Q�U�NÕOGÕ÷ÕQÕ�V|\OHPLúWLU��øONL�oRN�VD\ÕGD�JUXS��\HVLQLQ�
\RN� HGLOPHVLGLU�� LNLQFLVL� LVH� JUXEXQ� JHUL� NDODQÕ� �]HULQGH� \DSDFD÷Õ� \DúDPVDO� HWNL�
QHGHQL\OH�����³VHoLOPLú´�EHOOL�VD\ÕGDNL�NLúLQLQ�\RN�HGLOPHVLGLU��0DKNHPH�D\UÕFD�EHOLUOL�
VDSWDQPÕú�ELU�FR÷UDIL�E|OJHGH�GH�VR\NÕUÕPÕQ��PH\GDQD�JHOHELOHFH÷LQL�V|\OHPHNWHGLU��53   

RUCM’nin  Kayishema ve Ruzindana NDUDUÕQGD� LVH� JUXS� �\HVL� RODQ� � |QHPOL�
PLNWDUGD�NLúLQLQ�\RN�HGLOPHVLQLQ�DPDoODQPDVÕ�JHUHNWL÷LQL�EHOLUWPLúWLU�54    

%XQD�NDUúÕQ� ELU� J|U�ú� NÕVPHQ�\RN� HWPHQLQ��ELU�JUXEX�JUXS� �RODUDN�\RN�HWPH�
DU]XVXQX� GR÷XUDQ� ÕUNoÕ� QHIUHWOH� oHOLúWL÷LQL� V|\OHPHNWH� YH� EX� LEDUHQLQ� V|]OHúPHGH� \HU�
DOPDVÕQÕQ� QHGHQLQLQ�� JUXEXQ� WDPDPHQ� \RN� HGLOPHVLQLQ� EHNOHPHGHQ� XOXVODUDUDVÕ�
WRSOXPXQ�VR\NÕUÕP�\DSÕOGÕ÷Õ�VRQXFXQD�YDUDUDN��]DPDQÕQGD�VR\NÕUÕPÕ�HQJHOOHPHVLQL�YH�
FH]DODQGÕUÕOPDVÕQÕ�DPDoODGÕ÷ÕQÕ�G�ú�QPHNWHGLU�55�<D]DU�ÕUNoÕ�QHIUHWL�GH�VXoXQ�XQVXUODUÕ�
DUDVÕQD� DOGÕ÷ÕQGDQ� EX� W�U� ELU� \RUXPD� JLWPHNWHGLU��*HQHO� NDEXO� J|UHQ� J|U�ú�DoÕVÕQGDQ�
ÕUNoÕ�QHIUHW�VXoXQ�XQVXUODUÕ�DUDVÕQGD�ROPDGÕ÷ÕQGDQ��EX�W�U�ELU�oHOLúNL�LKWLPDOL�GH�RUWD\D�
oÕNPDPDNWDGÕU�� 

%X� NRQX� 8OXVODUDUDVÕ� &H]D� 0DKNHPHVL¶QLQ� NXUDQ� V|]OHúPH� RODQ� 5RPD�
6WDW�V�¶Q�Q��KD]ÕUOÕN�oDOÕúPDODUÕQGD�GD�WDUWÕúÕOPÕúWÕU���+D]ÕUOÕN�NRPLWHOHULQLQ ilk ikisinin 

WDVODN�PHWQLQGH�³HVDVOÕ´� LEDUHVL�\HU�DOPÕú�DQFDN��o�QF��KD]ÕUOÕN�NRPLWHVLQGH�EX�LEDUH�
PHWLQGHQ�oÕNDUWÕOÕS�RQXQ�\HULQH��\RN�HWPH\H�\|QHOLN�NDVW�JUXS��\HVL�RODQ�D]�VD\ÕGDNL�
NLúLGHQ�GDKD�ID]ODVÕQD�\|QHOLN�ROPDOÕGÕU�úHNOLQGH�ELU�GLSQRW�DoÕNODPDVÕ�NRQPXúWXU�56 Bu 

DoÕNODPD�VRQ�KD]ÕUOÕN�NRPLWHVLQH�NDGDU�NRUXQPXú�IDNDW�GDKD�VRQUD�WDVODN�PHWQLQ�VLYLO�

                                                
52 “The Prosecutor v Goran Jelisic”, para. 81 
53 “The Prosecutor v Goran Jelisic”, para. 82-83 
54 “The Prosecutor  Versus Clement Kayishema And Obed Ruzindana”, para. 97 
55 Aktan, “Devletler Hukukuna Göre Ermeni Meselesi” 
56 Byron s. 149 
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WRSOXP�|UJ�WOHUL� YH� DNDGHPLV\HQOHU� WDUDIÕQGDQ� ³JHUHNVL]� OLPLW´� HOHúWLULVLQH� X÷UD\ÕQFD��
5RPD�.RQIHUDQVÕ¶QGD�EX�DoÕNODPD�PHWLQGHQ�oÕNDUWÕOPÕúWÕU�57     

Bu yorXPODU� ÕúÕ÷Õ� DOWÕQGD� WHNUDUGDQ� LIDGH� HWPHN� JHUHNLU� NL�� NÕVPHQ� LEDUHVLQL�
³HVDVOÕ´�úHNLOGH�RNXPDPÕ]�YH�HVDVOÕ�NÕVPÕ�EHOLUOHUNHQ�GH�KHU�ROD\Õ�NHQGL�|]HO�NRúXOODUÕ�
LoLQGH� � \RUXPOD\ÕS�� VD\ÕVDO� YHULOHUOH� YH� \RN� HGLOHQ� NLúLOHULQ� QLWHOL÷LQL� GH� J|]� |Q�QGH�
bulundurmaPÕ]�JHUHNPHNWHGLU����� 

����������������6XoXQ�8QVXUODUÕ 

             6R\NÕUÕP� VXoX� LNL� XQVXUGDQ� PH\GDQD� JHOPHNWHGLU�� 6XoXQ� PDGGL� XQVXUX� GD�
denilen actus reus YH� PDQHYL� XQVXU� RODUDN� GD� DGODQGÕUÕODQ� Mens Rea. Actus Reus 

V|]OHúPHQLQ� LNLQFL�PDGGHVLQGH�D��EHQGLQGHQ�H��EHQGLQH�NDGDU�VD\ÕODQ�ILLOOHUGLU��Mens 

Rea�LVH�VXoX�LúOH\HQ�IDLOGH�EXOXQPDVÕ�JHUHNHQ�|]HO�NDVWWÕU� 

             a) Mens Rea (Manevi Unsur) 

0DQHYL�XQVXU��IDLOLQ�H\OHPOHUL�JHUoHNOHúWLULUNHQ�NHQGLVLQGH�EXOXQPDVÕ�JHUHNHQ�
psikolojik gerçekliktir. DoktrinGH�SVLNRORMLN�XQVXU�\D�GD�NXVXUOXOXN�úHNOLQGH�GH� LIDGH�
HGLOPHNWHGLU�� 0RGHUQ� FH]D� KXNXNXQGD� IDLOLQ� VXoOX� ROPDVÕ� LoLQ� NXVXUOX� ROPD� úDUWÕ�
DUDQPDNWDGÕU�� .XVXUOXOXN� WHPHOGH� NDVW� YH� WDNVLU� ROPDN� �]HUH� LNL\H� D\UÕOPDNWDGÕU��
6R\NÕUÕP� VXoX� WDNVLUOH� LúOHQHPH\HFH÷LQGHQ�� WDNVLULQ� NRQXPX]� DoÕVÕQGDQ� ELU� |QHPL�
EXOXQPDPDNWDGÕU��.DVWWD�LVH�IDLO�ELOHUHN�YH�LVWH\HUHN�H\OHPLQL�JHUoHNOHúWLUPHNWHGLU�� 

)DLOLQ� WLSLNOLNWH� WHVSLW� HGLOPLú�� REMHNWLI� QLWHOLNOL� E�W�Q� XQVXUODUÕ� ELOPHVL�
gerekmektedir.58� $QFDN� NDVWÕQ� YDUOÕ÷Õ� LoLQ� ELOPH� \HWHUOL� ROPD\ÕS� KDUHNHW� YH� QHWLFHQLQ�
LVWHQPHVL� JHUHNPHNWHGLU�� )DLOGHNL� VXo� LúOHPH� NDVWÕ�� KDUHNHWL� JHUoHNOHúWLULUNHQ�PHYFXW�
ROPDOÕGÕU�59 

��������������5RPD�6WDW�V�¶Q�Q�RWX]XQFX�PDGGHVLQGH�GH�PDQHYL�XQVXU�DoÕNODQPDNWDGÕU�������������������������������

                                                
57 Byron, s. 149 
58 Hakan Hakeri, Ceza Hukuku Temel Bilgiler, %LULQFL�%DVNÕ��$QNDUD��6HoNLQ�<D\ÕQFÕOÕN��������V����� 
59 Hakeri, s. 149 
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���������������³��� $NVL� NDQÕWODQPDGÕNoD� ELU� NLúL�� � 0DKNHPH¶QLQ� \HWNLVLQH� JLUHQ� VXoODUÕQ�
PDGGL�XQVXUODUÕQÕ�\DOQÕ]FD��NDVÕW�YH�ELOJLVL�GDKLOLQGH�LúOHPLúVH��FH]DL�RODUDN�VRUXPOX�YH�
PHVXO�WXWXODFDNWÕU����� 

 2. Bu maddenin amaFÕQD�X\JXQ�RODUDN�� ELU� NLúL� DúD÷ÕGDNL� GXUXPODUGD� NDVÕW�
sahibidir: 

�������������D��+DUHNHWOH�LOJLOL�RODUDN��NLúL�R�KDUHNHWLQ�LoLQGH\VH� 

�������������E��6RQXoOD�LOJLOL�RODUDN��NLúL�VRQXFXQ�JHUoHNOHúPHVLQL�LVWL\RUVD�\D�GD�ROD\ODUÕQ�
GR÷DO�DNÕúÕ�LoHULVLQGH�PH\GDQD�JHOHFH÷LQLQ�IDUNÕQGD\VD� 

���%X�PDGGHQLQ�DPDFÕQD�X\JXQ�RODUDN�� �³ELOJL´�ELU�GXUXPXQ�YDU�ROGX÷XQXQ�
YH\D� ROD\ODUÕQ� GR÷DO� DNÕúÕQGD� ELU� VRQXFXQ� RUWD\D� oÕNDFD÷ÕQÕQ� IDUNÕQGD� ROPDNWÕU��
³%LOPHN´�YH�³ELOHUHN´�EXQD�J|UH�\RUXPODQDFDNWÕU�´60  

��������������6R\NÕUÕP� VXoX� DoÕVÕQGDQ�� IDLOGH� JHQHO� NDVW� \HWHUOL� J|U�OPHPHNWH� |]HO� NDVWÕQ�
YDUOÕ÷Õ�GD�DUDQPDNWDGÕU��g]HO�NDVWWD�VXoXQ�ROXúPDVÕ� LoLQ� IDLOLQ�EHOOL�ELU�VDLNOH�KDUHNHW�
HWPHVL� JHUHNPHNWHGLU�� 6DLN�� NDVWWDQ� |QFH� JHOHQ� YH� NDVWÕ� KD]ÕUOD\DQ� GX\JX� YH�
G�ú�QFHGLU�61 Saikin suçuQ�XQVXUX�RODUDN�NDEXO�HGLOGL÷L�GXUXPGD��R�VXo�DoÕVÕQGDQ�|]HO�
NDVW�DUDQPDNWDGÕU�62  

��������������6R\NÕUÕP� VXoXQXQ� JHUoHNOHúPHVL� LoLQ�� VDQÕ÷ÕQ� VR\NÕUÕPÕ� VXoX� ROXúWXUDQ��
H\OHPOHUL�|]HO�NDVWOD�JHUoHNOHúWLUPHVL�JHUHNPHNWHGLU��6XoWDNL�|]HO�NDVW��dolus specialis) 

LVH���PLOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXEX�WDPDPHQ�\D�GD�NÕVPHQ��JUXS�RODUDN�\RN�HWPH��
DPDFÕGÕU��øúWH�VR\NÕUÕP�VXoXQX�GL÷HU�VXoODUGDQ�D\ÕUDQ�IDLOGHNL�EX�|]HO�NDVWWÕU������ 

���������������6R\NÕUÕP� VXoXQGD�EXOXQPDVÕ� JHUHNHQ�|]HO� NDVW� GXUXPXQX�ad hoc mahkeme 

NDUDUODUÕ\OD� VRPXWODúWÕUPDN� JHUHNLUVH�� LONLQ� 58&0¶XQ� Akayesu� NDUDUÕQD� EDNDELOLUL]��
.DUDUGD�|]HO�NDVWÕQ��.ÕWD�$YUXSDVÕ�KXNXN�VLVWHPLQGH�L\L�ELOLQGL÷L��VXoXQ�DQDKWDU�|÷HVL�
RODUDN� IDLOLQ� ]LKLQVHO� GXUXPX� LOH� VXoXQ� IL]LNVHO� VRQXFX� DUDVÕQGD� SVLNRORMLN� ELU� LOLúNL�
NXUDUDN�VXoX�WDQÕPODGÕ÷Õ�LIDGH�HGLOPHNWHGLU��%XQD�J|UH��VDQÕ÷ÕQ�VXoOX�VD\ÕODELOPHVL�LoLQ��
                                                
60 http://www.un.org/law/icc/statute/romefra.htm, Rome Statute Of  The International Criminal Court, 22.02.2007 
61 Nur Centel, Hamide Zafer, Özlem Çakmut, 7�UN�&H]D�+XNXNXQD�*LULú�������6D\ÕOÕ�\HQL�7�UN�&H]D�.DQXQX�YH������������� 
����øOJLOL�0HY]XDWD�*|UH�<HQLOHQPLú�ho�QF��%DVÕ��øVWDQEXO��%HWD�%DVÕP��������V������ 
62 Centel, Zafer, Çakmut, s. 402 
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V|]OHúPHGH�EHOLUWLOHQ�H\OHPOHUL��DoÕNoD�JUXEX�WDPDPHQ�\D�GD�NÕVPHQ�\RN�HWPH�NDVWÕ\OD�
\DSWÕ÷ÕQÕQ�EHOLUOHQPHVL�JHUHNPHNWHGLU�63  

��������������g]HWOH�� LúOHQHQ� VXoD� VR\NÕUÕP� GL\HELOPHPL]� LoLQ� \DSÕODQ� H\OHPOHULQ�� JUXEX�
WDPDPHQ�\D�NÕVPHQ�\RN�HGHFH÷LQL�IDLOLQ�ELOL\RU�\D�GD�ELOPHVL�JHUHNL\RU�64   

��������������.DUDUGD�D\UÕFD�VXoOXQXQ�|]HO�NDVWÕQÕQ�]LKLQVHO�ELU�GXUXP�ROGX÷X�YH�EX�QHGHQOH�
mahkemenin bunu tespit etmesinin çok� ]RU� QHUHGH\VH� LPNDQVÕ]� ROGX÷X� GD�
V|\OHQPHNWHGLU��%X�QHGHQOH�NDVW��VXoOXGDQ�DOÕQDFDN�LWLUDI��\RNOX÷XQGD��\DSWÕ÷Õ�ELU�oRN�
H\OHPGHQ�\ROD� oÕNÕODUDN�DQODúÕOPDOÕGÕU�65�<DSÕODQ�YDKúHWLQ�GHUHFHVL�� VLVWHPOL�YH�NDVÕWOÕ�
RODUDN�KHGHI�DOÕQDQ�NLúLOHULQ�EHOOL�ELU�JUXSWDQ�VHoLOPHVL�YH�GL÷HU�JUXSWDNLOHULQ�GÕúDUÕGD�
EÕUDNÕOPDVÕ�JLEL�XQVXUODU�VR\NÕUÕP�\DSÕOGÕ÷ÕQD�GDLU�NDQDDW�X\DQGÕUDELOLU�66        

             RUCM Kayishema ve Ruzindana NDUDUÕQGD� LVH�� VR\NÕUÕP� VXoXQX� VÕUDGDQ� ELU�
FLQD\HW��VXoXQGDQ�D\ÕUDQ�IDNW|U�Q�|]HO�NDVW�ROGX÷XQX�LIDGH�HWPLúWLU�67��0DKNHPH�D\UÕFD��
|]HO�NDVWÕQ�EHOLUOHQPHVLQGH��VXoOXQXQ�DoÕNoD�RUWD\D�NR\GX÷X�GDYUDQÕúODUÕQÕQ�YH�ROD\ODUD�
NDWÕOÕPÕQÕ�\|Q�QGHNL�H\OHPOHULQLQ�\HWHUOL�GHOLOOHU�RODELOHFH÷L�J|U�ú�QGHGLU��0DKNHPH\H�
J|UH�� KHGHI� DOÕQDQ� JUXEXQ� |]HOOL÷L�� EX� JUXSWDNLOHUH� NDUúÕ� DOoDOWÕFÕ� LIDGHOHULQ� YDUOÕ÷Õ��
NXOODQÕODQ� VLODKODU� YH� IL]LNVHO� \DUDODUÕQ� E�\�NO�÷��� ROD\ODUÕQ� SODQODQPDVÕQGDNL�PHWRW��
|OG�UPHOHUGHNL�VLVWHPDWLN�ELoLP�ELUHU�GHOLO�RODELOLU��0DKNHPH�D\UÕFD��VSHVLILN�ELU�SODQÕQ�
VR\NÕUÕP�VXoXQXQ�ELU�XQVXUX�ROPDPDVÕQD�UD÷PHQ��ELU�SODQ�\D�GD�RUJDQL]DV\RQ�ROPDGDQ�
VR\NÕUÕP�X\JXODQPDVÕQÕQ�NROD\�ROPDGÕ÷ÕQÕ�G�ú�QPHNWHGLU�68    

             Kayishema ve Ruzindana GDYDVÕQGD� 58&0�� RUWD\D� NR\GX÷X� EX� J|U�úOHULQL�
GHOLOOHUOH� VRPXWODúWÕUDUDN� VR\NÕUÕPÕQ� \DSÕOGÕ÷ÕQD� NDUDU� YHUPLúWir. Faillerin kontrolü 

DOWÕQGDNL� NDVDEDODUGD� JHQo�� \DúOÕ� \D� GD� KDPLOH� ROPDVÕQD� EDNPDGDQ� E�W�Q� 7XWVLOHU¶LQ��
DFÕPDVÕ]FD�|OG�U�OPHVL���7XWVLOHU¶LQ�\RN�HGLOPHVL�LoLQ�\DSÕODQ�SODQGDQ�IDLOOHULQ�KDEHUGDU�
ROPDODUÕ��KDWWD�IDLOOHULQ�7XWVLOHU¶L�|OG�UHQ�+XWX�VDYDúoÕODUÕQÕ�oHúLWOL�DUDoODUOD�WDúÕPDODUÕ��
7XWVLOHU� |OG�U�O�UNHQ� IDLOOHULQ� úDUNÕODU� V|\OHPHVL� YH�+XWXODU¶Õ� FHVDUHWOHQGLUHQ� ³LúLQL]H�

                                                
63 “The Prosecutor Versus Jean-Paul Akayesu”,  para. 518 
64 “The Prosecutor Versus Jean-Paul Akayesu”,  para. 518 
65 “The Prosecutor Versus Jean-Paul Akayesu”,  para. 523 
66 “The Prosecutor Versus Jean-Paul Akayesu”,  para. 523 
67 “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 91 
68 “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 93-94 
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GHYDP´� HGLQ� JLEL� V|\OHPOHUL� YH� EXQXQ� JLEL� GHOLOOHU� 0DKNHPH� GH� VR\NÕUÕP�
JHUoHNOHúWL÷LQH�GDLU�NDQDDW�X\DQGÕUPÕúWÕU��69       

             EYUCM de Jelisic� �NDUDUÕQGD�EX�NRQX\X�HOH�DOPÕúWÕU��0DKNHPH\H�J|UH�Mens 

rea,�VR\NÕUÕP�VXoXQD�NHQGLQH�|]J��NDUDNWHULQL�YHUHQ��VR\NÕUÕPÕ�GL÷HU�VÕUDGDQ�YH�LQVDQFÕO�
VXoODUGDQ� D\ÕUDQ� |]HOOLNWLU�� g]HO� NDVWÕQ� EHOLUOHQPHVLQGH� LNL� GXUXP� \DUGÕPFÕ� RODELOLU��
Bunlar� PD÷GXUODUÕQ� DLW� ROGX÷X� JUXS� LOH� IDLOLQ� \DSWÕ÷Õ� H\OHPOHULQ� JUXEX� \RN� HWPH\H�
\|QHOLN�ELU�SODQÕQ�SDUoDVÕ�ROGX÷XQXQ�VDSWDQPDVÕGÕU�70  

           Mahkeme Jelisic�GDYDVÕQGD�|QFHOLNOH�IDLOOHUGH�D\UÕPFÕOÕ÷D�GD\DOÕ�NDVWÕQ�YDUOÕ÷ÕQÕ��
DUDPÕúWÕU�� )DLOOHULQ� DPDFÕ� JUXEXQ� WDPDPÕQÕ� \D� GD� ELU� NÕVPÕQÕ�\RN� HWPHN�ROGX÷XQGDQ��
KHGHI� DOÕQDQ� PD÷GXUODU� EX� JUXSWDQ� ROPDOÕGÕU�71� )DLOOHU� GDYUDQÕúODUÕ� YH� V|\OHPOHUL\OH��
D\UÕPFÕOÕ÷D� GD\DOÕ� RSHUDV\RQODUÕQ� IDUNÕQGD� ROGX÷XQX� J|VWHUPHNWH� YH� KDWWD� EX�
RSHUDV\RQODUÕ� GHVWHNOHPHNWHGLU�� %XQODUD� |UQHk olarak, Müslümanlar için küçültücü 

LIDGHOHU� NXOODQPDVÕQÕ�� RQODUÕ� DúD÷ÕOD\ÕFÕ� LVLPOHUOH� oD÷ÕUPDVÕQÕ�� RQODUD� ]RUOD� 6ÕUSoD�
úDUNÕODU� V|\OHWLS� 6ÕUS� ED\UD÷Õ� WDúÕWPDVÕQÕ� J|VWHUHELOLUL]�� %XQGDQ� GROD\Õ� 0DKNHPH�
D\UÕPFÕOÕ÷D�GD\DOÕ�NDVWÕQ�NDQÕWODQGÕ÷Õ�VRQXFXQD�YDUPÕúWÕU�72  

�����������(OH�DOÕQDQ�NDUDUD�J|UH�KHU�QH�NDGDU�VDQÕN��/XND�NDPSÕQGD�\�]OHUFH�0�VO�PDQ¶Õ�
|OG�UP�ú�ROVD�GD�NHQGLQL�³6ÕUS�$GROI´�RODUDN�J|UVH�GH�D\UÕFD�0�VO�PDQ�NDGÕQODUÕ�NLUOL�
EXOGX÷XQX��0�VO�PDQ�VD\ÕVÕQÕQ�DUWÕúÕQÕQ�|QOHPHN� LoLQ�RQODUÕ�NÕVÕUODúWÕUPDN� LVWHGL÷LQL��
her sabah kahvesinin içmeden önce yirmi ile otuz Müslüman öldürmek zorunda 

ROGX÷XQX�V|\OHPLú�ROVD�GD�0DKNHPH��VR\NÕUÕP�VXoXQXQ�IDLOLQGH�ROPDVÕ�JHUHNHQ��dolus 

specialis XQVXUX� KDNNÕQGD� NXúNX� ROGX÷XQGDQ� Goran Jelisic’i� VXoOX� EXOPDPÕúWÕU�73 

Gerekçesinde Jelisic�� oDWÕúPDODUGDQ� |QFH� QRUPDO� ELU� LQVDQNHQ�� RWRULWH� VDKLEL� ROXQFD�
anti-VRV\DO� YH� QDUVLVW� YH� WXWDUVÕ]� ELU� NDUDNWHUH� G|Q�úW�÷�� LIDGH� HGLOPHNWHGLU�� 6DQÕ÷ÕQ�
NDPSWD� ELU� oRN� NLúL\L� G|YG�NWHQ� VRQUD� JHoLú� L]QL� YHUGL÷L�� KDWWD�0�VO�PDQ� WRSOXOX÷X�
içinde i\L� ELOLQHQ�� VD\JÕQ� ELU� NLPVH\OH� JHoLú� L]QL� LoLQ� ]RUOD� 5XV� 5XOHWL� R\QDGÕ÷Õ�
V|\OHQPHNWHGLU�� $\UÕFD� VDQÕ÷ÕQ� 0�VO�PDQODU¶Õ� KHGHI� DOGÕ÷Õ� DoÕN� ROVD� GD�� JUXEX� \RN�

                                                
69 “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 532-539 
70 “The Prosecutor v Goran Jelisic”, para. 66 
71 “The Prosecutor v Goran Jelisic”, para. 67 
72 “The Prosecutor v Goran Jelisic”, para. 75-77 
73 “The Prosecutor v Goran Jelisic”, para. 102-108 
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HWPH\H� \|QHOLN� EHOLUJLQ� NDVWWDQ� |WH� |OG�UG�÷�� NLúLOHUL� NH\ILQH� J|UH� VHoWL÷L�
VDSWDQPÕúWÕU�74    

      ���������%X�NDUDU�HOHúWLULOHELOLU�ROVD�GD�DVOÕQGD�VR\NÕUÕP�VXoXQX�JHUoHNOHúWLUHQ�IDLOOHUGH�
EXOXQPDVÕ� JHUHNHQ� |]HO� NDVWÕQ� QH� NDGDU� LQFHOLNOL� ELU� QRNWD� ROGX÷XQX� J|VWHUPHNWHGLU��
g]HO�NDVW�VDSWDQÕUNHQ�KLoELU�NXúNX\D�\HU�EÕUDNPDPDN�JHUHNPHNWHGLU��(<8&0�Krstic 

kDUDUÕQGD� EX� NRQX\D� GH÷LQPLúWLU�� 6R\NÕUÕP� VXoXQXQ� D÷ÕUOÕ÷Õ�� VXoOXOX÷XQ� NDEXO�
HGLOPHVLQGHNL�VÕNÕ�úDUWODUÕQ�NDUúÕODQPDVÕQGD�EHOOL�ROPDNWDGÕU��%X�úDUWODU�NL- bunlar özel 

NDVWÕQ� NDQÕWODQPDVÕQÕQ� JHUHNOLOL÷L� YH� JUXEXQ� E�W�Q�\OH� \D� GD� HVDVOÕ� � NÕVPÕQÕQ� \RN�
edilmesi� LoLQ� VHoLOGL÷LQLQ� J|VWHULOPHVLGLU�-� EX� VXo� LoLQ� NROD\FD� PDKNXPL\HW� NDUDUÕ�
YHULOPHVLQH�NDUúÕQ�NRUX\XFXOXN�\DSDUODU�75�$QFDN�úDUWODU�NDUúÕODQGÕ÷ÕQGD��EX�VXoD�JHUoHN�
LVPLQL� YHUPHN� NRQXVXQGD� oHNLQJHQ� GDYUDQÕOPDPDOÕGÕU�� %RVQDOÕ� 6ÕUSODU�� %RVQDOÕ�
0�VO�PDQODUÕQ� ELU� E|O�P�Q�� 6UHEUHQLFD¶GDQ� oÕNDUPDN� LoLQ� X÷UDúÕUNHQ� VR\NÕUÕP�
\DSPÕúODUGÕU�� 2QODU�� VLYLO� YH\D� DVNHUL�� JHQo� \D� GD� \DúOÕ� E�W�Q�0�VO�PDQODU¶Õ�� NLúLVHO�
DLGL\HWOHUL�YH�NLPOLNOHUL�QHGHQL\OH�NDVWHQ�YH�VLVWHPOL�RODUDN�|OG�UP�úOHUGLU�76   

�������������.DUDUÕQ�|QHPOL�ELU�\DQÕ�GD�6UHEUHQLFD¶GD�6ÕUS�NXYYHWOHULQLQ�VR\NÕUÕP�\DSWÕ÷ÕQD�
hükmetmesidir. EYUCM, Karadzic ve Mladic GDYDVÕQGD� GD� VR\NÕUÕP� LoLQ� IDLOGH�
D÷ÕUODúWÕUÕOPÕú� NDVW� DUDPÕúWÕU�� (WQLN� WHPL]OHPH� \|QWHPOHULQLQ� VR\NÕUÕP� NDVWÕQÕ� RUWD\D�
oÕNDUGÕ÷ÕQÕ� EHOLUWPLúWLU�77� 6R\NÕUÕPD� \|QHOLN� NDVWÕQ�� PDGGHGH� VD\ÕODQ� ILLOOHUL� GR÷XUDQ��
JHQHO�VL\DVL�|÷UHWL�\D�GD�D\UÕPFÕ�YH�\RN�HGLFL�ILLOOHULQ�WHNUDUODQPDVÕ�JLEL�GXUXPODUGDQ�
DQODúÕODELOHFH÷L�LIDGH�HGLOPHNWHGLU��$\UÕFD�IDLOOHULQ�PDGGHGH�VD\ÕOPD\DQ�DQFDN�JUXEXQ�
WHPHO� XQVXUODUÕQD� NDUúÕ� \DSWÕ÷Õ� ER]PD� DPDoOÕ� ILLOOHULQGHQ� GH� VR\NÕUÕP� QL\HWLQ� RUWD\D�
oÕNDELOHFH÷L� V|\OHQPHNWHGLU�78� *HUoHNWHQ� 0DKNHPH�� 6ÕUS� J�oOHULQLQ�� KRPRMHQ� HWQLN�
'HYOHW� SURMHVL� DOWÕQGD� HWQLN� WHPL]OHPH� \|QWHPLQL� X\JXODPD\D� NR\GX÷XQX�
V|\OHPHNWHGLU��6ÕQÕU�GÕúÕ�HWPHOHULQ��EX�SURMHQLQ�LON�DúDPDVÕ�RODUDN�J|U�OHELOHFH÷L�LIDGH�

                                                
74 “The Prosecutor v Goran Jelisic”, para. 102-108 
75 “Prosecutor v. Radislav Krstic”, para. 37 
76 “Prosecutor v. Radislav Krstic”, para. 37 
77 “Prosecutor v. Radovan Karadzic, Ratko Mladic”, Case No:IT-95-5-R61, IT-95-18-R61, Date:11 July 1996,            
    para. 92-94, http://www.un.org/icty/karadzic&mladic/trialc/rev-ii960716-e.pdf, 20.03.2007      
78 “Prosecutor v. Radovan Karadzic, Ratko Mladic”, para. 94 
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HGLOPLúWLU�� 0DKNHPH�� 6ÕUS� ROPD\DQ� JUXSODUÕQ� |]HOLNOH� %RVQDOÕ� 0�VO�PDQODU¶ÕQ� \RN�
HGLOPHVLQLQ�LVH�HQ�E�\�N�DúDPD�ROGX÷XQX�G�ú�QPHNWHGLU�79       

              EYUCM, Karadzic ve Mladic GDYDVÕQGD� D\UÕFD�� ³HWQLN� WHPL]OHPe” 

\|QWHPOHULQLQ� DoÕ÷D� oÕNDUGÕ÷Õ� D÷ÕUODúWÕUÕOPÕú� NDVWD� |UQHNOHU� GH� YHUPLúWLU�� .XUEDQODUÕQ�
\DOQÕ]FD� JUXS� NLPOLNOHUL� QHGHQL\OH� VHoLOPHVL�� JUXEX� NÕVPHQ� GH� ROVD� \RN� HWPH� NDVWÕQÕ�
J|VWHUPHNWHGLU�� ³(WQLN� WHPL]OHPH´� DPDFD� XODúPDN� LoLQ� NXOODQÕODQ� ED]Õ� \|QWHPOHULQ�
dR÷DVÕ� JHUH÷LQFH� JUXEXQ� WHPHO� YDUOÕ÷ÕQÕQ� KHGHI� DOÕQGÕ÷Õ� J|U�OPHNWHGLU�80� .DGÕQODUD�
\|QHOLN�VLVWHPDWLN�WHFDY�]��ED]Õ�GXUXPODUGD�oRFX÷D�\HQL�HWQLN�NLPOL÷L�\D\PDQÕQ�DPDFÕ�
KDOLQH� JHOPHNWHGLU�� &DPLOHULQ� YH� NLOLVHOHULQ� \RN� HGLOPHVL� \�]\ÕOODUGÕU� GHYDP� HGHQ�
grubun vDUOÕ÷ÕQÕ�VRQODQGÕUPDN�DPDoOÕGÕU�81      

��������������.DUDUODUÕ�LQFHOHGLNWHQ�VRQUD�DNÕOODUD�JHOHQ�ELU��VRUX�GD�VR\NÕUÕP�LúOHQPHVL�LoLQ�
ELU�SODQÕQ�YDUOÕ÷ÕQÕQ�úDUW�ROXS�ROPDGÕ÷ÕGÕU��+HU�QH�NDGDU�6R\NÕUÕP�6|]OHúPHVL¶QGH�ELU�
SODQÕQ� YDUOÕ÷Õ� ELU� XQVXU� RODUDN� JHoPHVH� GH�� SODQVÕ]� ELU� VR\NÕUÕP� \DSÕOPDVÕQÕQ� WHRULN�
RODUDN� ]RU� ROGX÷X� G�ú�Q�OPHNWHGLU�� (<8&0�YH�58&0��NDUDUODUÕQGD� NRQX\D� DoÕNOÕN�
getirmek istediler.   

              RUCM, Kayishema ve Ruzindana NDUDUÕQGD�� VSHVLILN� SODQÕ� VXoXQ�ELU� XQVXUX�
RODUDN�J|UPHGL÷L�KDOGH�SODQ�\D�RUJDQL]DV\RQ�ROPDGDQ�VR\NÕUÕP�VXoXQX�LúOHPHQLQ�NROD\�
ROPDGÕ÷ÕQÕ� G�ú�QPHNWHGLU�� 0DKNHPH� D\UÕFD�� IDLOOHULQ� VR\NÕUÕP� SODQÕQÕ� GHWD\ODUÕ\OD�
ELOPHVLQLQ�JHUHNPHGL÷LQL�V|\OH\HQ�J|U�úOHUOH�X\XP�LoHULVLQGHGLU�82 Mahkeme bu davada 

�����\ÕOÕQGD�ELU�VR\NÕUÕP�SODQÕQ�JHUoHNOHúWL÷LQL�NDEXO�HWPHNWHGLU����� 

               EYUCM Jelisic��NDUDUÕQGD��WHRULN�RODUDN�IDLOOHULQ�ELU�RUJDQL]DV\RQ�WDUDIÕQGDQ�
GHVWHNOHQPHGHQ�� SODQODUÕQÕ� VDNOD\DUDN� VR\NÕUÕP� VXoXQX� JHUoHNOHúWLUHELOPH� LKWLPDOOHUL�
ROGX÷XQX� NDEXO� HWPHNWHGLU�� .DUDU� GD� D\UÕFD� ����� 7DULKOL� 6R\NÕUÕP� 6|]OHúPHVL¶QLQ�
KD]ÕUOÕN�oDOÕúPDODUÕQD�DWÕI�\DSÕODUDN�|QFHGHQ�SODQODPDQÕQ�V|]OHúPH�DQODPÕQGD�ELU�úDUW�
ROPDGÕ÷Õ��|]HO�NDVW�XQVXUXQ�]DWHQ�DUDQGÕ÷Õ��E|\OH�ELU�NHVLQOL÷LQ�DUDQPDVÕQÕQ�NDQÕWODPD�
]RUOX÷X� JHWLUHFH÷L� LIDGH� HGLOPHNWHGLU.83� $QFDN� D\QÕ� NDUDUGD� PDKNHPH�� LúOHQHQ� VXoODU�
                                                
79 “Prosecutor v. Radovan Karadzic, Ratko Mladic”, para. 94 
80 “Prosecutor v. Radovan Karadzic, Ratko Mladic”, para. 94 
81 “Prosecutor v. Radovan Karadzic, Ratko Mladic”, para. 94 
82 “The Prosecutor  Versus Clement Kayishema And Obed Ruzindana”, para. 94 
83 “The Prosecutor v Goran Jelisic”, para. 100 
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\D\JÕQ� GH÷LOVH� YH� VR\NÕUÕP� VXoX� ELU� RUJDQL]DV\RQ� \D� GD� VLVWHP� WDUDIÕQGDQ�
GHVWHNOHQPHGLNoH�� IDLOGHNL� VR\NÕUÕP� NDVWÕQÕQ� NDQÕWODQPDVÕQÕQ� oRN� ]RU� ROGX÷XQX�
söylemektedir.84                  

              Gerçekten de� ELU�SODQ�ROPDGDQ�VR\NÕUÕP�VXoXQX�JHUoHNOHúWLUPHN�oRN�]RUGXU��
+DWWD�EX�G�ú�QFH\L�ELU�DGÕP�GDKD�LOHUL�J|W�U�S�úXQX�V|\OH\HELOLUL]��6R\NÕUÕP�LúOHQHQ�ELU�
\HUGH�GHYOHW�GH�VH\LUFL�NDOPDPDOÕGÕU��'ROD\ÕVÕ\OD�E|\OH�ELU�SODQÕQ�LúOHWLOLUNHQ�GHYOHW�\D�
müdahale edemeyHFHN� NDGDU� DF]� LoLQH� G�úP�úW�U� YH\DKXW� P�GDKDOH� HWPH\HUHN�
RUJDQL]DV\RQD� GROD\OÕ� GD� ROVD� GHVWHN� YHUPHNWHGLU�� %XQD� UD÷PHQ� VXoXQ� SODQOÕ� RODUDN�
LúOHQPHVLQL�ELU�]RUXQOXOXN�GH÷LO��PDQHYL�XQVXUX� LVSDWODPDN�LoLQ�ELU�DUDo�RODUDN�DOPDN�
GDKD�GR÷UX�RODFDNWÕU����� 

    ����������3ODQOÕ� LúOHPHNOH� VXoX� WDVDUOD\DUDN� JHUoHNOHúWLUPHN� D\UÕ� NRQXODUGÕU�� =LUD� IDLO�
VR\NÕUÕPD�\|QHOLN�ELU�SODQGDQ�KDEHUGDU�ROXS�DQFDN�VXo�ILLOLQL�JHUoHNOHúWLUPH\H�\|QHOLN�
ELU�WDVDUODPDGD�EXOXQPDQGDQ�GD�VR\NÕUÕP�VXoXQX�LúOH\HELOLU�85 

�������������6R\NÕUÕP� VXoX� KHU� QH� NDGDU� WDNVLUOH� LúOHQHPHVH� GH� LKPDO� VXUHWL\OH� LFUDL� ELU�
úHNLOGH� LúOHQPHVL� P�PN�QG�U�� gUQH÷LQ� IDLO� ELU� JUXEX� \RN� HWPHN� NDVWÕ\OD�� R� JUXEXQ�
YDUOÕ÷ÕQÕ�V�UG�UHELOPHVL�LoLQ�JHUHNOL�LKWL\DoODUGDQ�PDKUXP�EÕUDNDELOLU�86    

              Bu bölüm içinde WDUWÕúÕODQ�ELU�GL÷HU�NRQX�GD��D\UÕPFÕOÕ÷D�GD\DOÕ� ÕUNoÕ�QHIUHWLQ�
ELU�VDLN�RODUDN�GH÷HUOHQGLULOPHVL\OH�LOJLOLGLU��)DLO��GLQL��ÕUNL��HWQLN�\D�GD�PLOOL�ELU�JUXEX�
\RN� HWPHN�NDVWÕ\OD� VXoX� LúOHUNHQ��NDVWÕQÕQ� WHPHOLQGH� ÕUNoÕ�ELU�QHIUHWLQ�ROGX÷X�ELU� oRN�
yazarca ifaGH� HGLOPHNWHGLU�� 6R\NÕUÕPÕQ� NROOHNWLI� ELU� VXo� ROGX÷X� YH� VR\NÕUÕP�
|UJ�WOH\LFLOHULQLQ�ÕUNoÕ�PRWLIOH�KDUHNHW�HWWLNOHUL�V|\OHQPHNWHGLU�87�6R\NÕUÕP��ÕUNoÕOÕ÷ÕQ�HQ�
VRQ� DúDPDVÕ�� HQ� NHVNLQ� X\JXODPDVÕ� RODUDN� WDQÕPODQPDNWD� YH� VR\NÕUÕP� DúDPDVÕQGD�
VLVWHPDWLNOHúPLú�YH�NXUXPVDOODúPÕú�ELU�ÕUNoÕOÕ÷ÕQ�J|U�OG�÷��V|\OHQPHNWHGLU�88    

������������*HUoHNWHQ�GH�VR\NÕUÕP�VXoXQGD�ELU�JUXEX�\RN�HWPH�NDVWÕQÕQ�WHPHOLQGH�ÕUNoÕ�ELU�
DQOD\ÕúÕQ�YDU�ROPDN�GXUXPXQGD�ROGX÷X�V|\OHQHELOLU��=LUD�NXUEDQODU�NLPOLNOHUL�QHGHQL\OH�
                                                
84 “The Prosecutor v Goran Jelisic”, para. 101 
85�%DúDN��V���� 
86�%DúDN��V���� 
87 Aktan, “Devletler Hukukuna Göre Ermeni Meselesi” 
88�$OL�5Õ]D�7RQJ�U��8OXVODUDUDVÕ�&H]D�0DKNHPHVLQLQ�.DSVDPÕ�YH�<DUJÕODPD�+XNXNX�����%DVÕ��øVWDQEXO��.D]DQFÕ� 
����+XNXN�<D\ÕQODUÕ��������V���� 
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KHGHIWLUOHU�� ELU� úH\� \DSWÕNODUÕQGDQ� GH÷LO� ELU� úH\� ROGXNODUÕQGDQ� GROD\Õ� VDOGÕUÕ\D�
X÷UDPDNWDGÕU�89  

�������������,UNoÕ� QHIUHWL� WHPHO� VDLN� DODQ� J|U�ú� VDKLSOHUL�� D\QÕ� ROD\� NDUúÕVÕQGD� IDUNOÕ�
\RUXPODUD� GD� JLGHELOPHNWHGLU�� +HU� QH� NDGDU� ELU� VR\NÕUÕP� |UQH÷L� ROPDVD� GD� \DSÕODQ�
Ermeni TehFLUL� LOH� LOJLOL�oDOÕúPDODUGD�� ÕUNoÕ�QHIUHW�ROJXVXQXQ�VDSWDQPDVÕQGDNL�REMHNWLI�
]RUOX÷X�EHOLUWPHN� LoLQ� LNL� \D]DUÕQ� ELUELULQH� ]ÕW� LNL� J|U�ú�Q��|UQHN�YHUHELOLUL]��7XUKDQ�
oDOÕúPDVÕQGD�� EDWÕGDNL� JLEL� DQWLVHPLWL]P� W�U�� ÕUNoÕ� ELU� QHIUHWLQ� 7�UN� WRSOXPODUÕQÕQ�
tarihiQGH� UDVWODQPDGÕ÷ÕQÕ�� øVODP� 'LQL¶QGH� +ÕULVWL\DQODU� HKOL� NLWDS� VD\ÕOGÕ÷Õ� RQODUD�
KRúJ|U�O��GDYUDQÕOGÕ÷ÕQÕ��EX�QHGHQOHUOH�2VPDQOÕODUGD�(UPHQLOHUH�NDUúÕ� ÕUNoÕ�ELU�QHIUHW�
EXOXQPDGÕ÷ÕQÕ� V|\OHPHNWHGLU�90� %XQD� NDUúÕQ� 'DGULDQ�� 2VPDQOÕODUGDNL� øVODPL� NDPX�
hukuku kurallDUÕQÕQ� JD\ULP�VOLPOHUH� \|QHOLN� úLGGHWH� WHPHO� ROXúWXUGX÷XQX�� WRSOXPGD�
(UPHQLOHU� YH� GL÷HU� JD\ULP�VOLPOHULQ� ³WDKDPP�O� HGLOPHVL� JHUHNHQ� NDILUOHU´� RODUDN�
J|U�OG�÷�Q��EHOLUWPLúWLU�91  

���������������,UNoÕ�QHIUHWLQ�YDU�ROXS�ROPDGÕ÷Õ�|]HO�NDVWÕ�EHOLUOHUNHQ�\DUGÕPFÕ olabilecekse de 

ÕUNoÕ� QHIUHWL� VXoXQ� ELU� XQVXUX� RODUDN� J|UPHPHN� JHUHNLU�� =LUD� VR\NÕUÕP� VXoXQGD�
LVSDWODQPDVÕ� JHUHNHQ� IDLOGHNL� JUXEX� \RN� HWPH� \|Q�QGH� |]HO� NDVWWÕU�� %X� |]HO� NDVW�
EHOLUOHQGLNWHQ� VRQUD� IDLOL� VR\NÕUÕPD� LWHQ� VDLNOHUL� EHOLUOHPH� ]RUXQOXOX÷X�
bulunmamDNWDGÕU��$VOÕQGD�oR÷X�]DPDQ�|]HO�NDVW�LVSDWODQÕUNHQ��IDLOOHULQ�V|]�YH�WDYÕUODUÕ�
ÕUNoÕ�QHIUHWL�RUWD\D�oÕNDUPDNWDGÕU�� 

��������������0DKNHPH�NDUDUODUÕQGD�GD�J|U�OG�÷���]HUH�|]HO�NDVWÕ�RUWD\D�oÕNDUPDN�VXoXQ�HQ�
NULWLN�QRNWDVÕGÕU��6XoOXQXQ�V|]�YH�WDYÕUODUÕ�|]HO�NDVWÕ�LVSDWODPDGD�HQ�|QHPOL�GHOLOGLU����� 

              b)Actus Reus (Maddi Unsur)  

��������������$FWXV�5HXV�NDYUDPÕ�VXoXQ�PDGGL�XQVXUX�EHOLUWPHN�LoLQ�NXOODQÕOÕU��%X�NDYUDP��
Anglo-6D[RQ� FH]D� KXNXNXQGDQ� XOXVODUDUDVÕ� FH]D� KXNXNX� WHUPLQRORMLVLQH� JHoPLúWLU��

                                                
89�hQJ|U��³6R\NÕUÕP�6XoODUÕQ�(Q�$÷ÕUÕ” 
90�)DUXN�7XUKDQ��³6R\NÕUÕP�6XoXQGD�%LU�*UXEX�7DPDPHQ�9H\D�.ÕVPHQ�<RN�(WPH�$PDFÕ�9H�(UPHQL�7HKFLUL�2OD\Õ´� 
   Hukuki Perspektifler Dergisi��6D\Õ������$UDOÕN��������V���� 
91 Vahakn N. Dadrian, 8OXVDO�YH�8OXVODUDUDVÕ�+XNXN�6RUXQX�2ODUDN�-HQRVLG, Yavuz Alogan �oHY����%LULQFL�%DVNÕ 
����øVWDQEXO��%HOJH�<D\ÕQODUÕ��������V������%X�QRNWDGD�\DQOÕú�ELU�DQODúÕOPDQÕQ�|Q�QH�JHoPHN�LoLQ�V|\OHPHN�JHUHNLU�NL 
����(UPHQL�7HKFLU¶L�NRQXPX]XQ�GÕúÕQGDGÕU��=LUD�R�G|QHPGH�oDOÕúPD�NRQXPX]�RODQ�VR\NÕUÕP�VXoX�G�]HQOHQPHPLúWL� 
    Bu öUQHN�\DOQÕ]FD�ÕUNoÕ�QHIUHW�ROJXVXQXQ��NLúLGHQ�NLúL\H�GH÷LúHELOGL÷LQL�J|VWHUPHN�DPDFÕQGDGÕU��� 
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SR\NÕUÕPÕQ�PDGGL�XQVXUX��PDGGHGH�EHOLUWLOHQ�ILLOOHULQ��PLOOL��HWQLN�� ÕUNL� �\D�GD�GLQL�ELU�
JUXED��NDUúÕ�LúOHQPHVLGLU��%XQODU�VÕUDVÕ\OD��� 

a) Grup üyelerinin katli; 

b)  Grup üyelerine ciddi bedensel ve zihinsel zarar verme; 

              c) Grubun fiziksel vaUOÕ÷ÕQÕQ�NÕVPHQ�YH\D� WDPDPHQ�\RN�ROPDVÕQD�\RO�DoDFDN�
KD\DW�úDUWODUÕQD�NDVWHQ�WDEL�WXWPD� 

��������������G��*UXS�LoLQGHNL�GR÷XPODUÕ�HQJHOOHPHN�DPDFÕ\OD�WHGELUOHU�GD\DWPD� 

��������������H��*UXSWDNL�oRFXNODUÕ�EDúND�ELU�JUXED�]RUOD�QDNOHWPHN�´   

              MDGGHNL� EX� ILOOHULQ� VÕQÕUOD\ÕFÕ�PÕ� \RNVD� |UQHNOH\LFL�PL� ROGX÷X� WDUWÕúÕOPÕúWÕU��
6|]OHúPHQLQ� KD]ÕUOÕN� oDOÕúPDODUÕQGD� DOWÕQFÕ� NRPLWHGHNL� GHOHJHOHULQ� oR÷X� PDGGHGH�
VD\ÕODQ� ILLOOHULQ� HNVLNVL]� RODUDN� VÕQÕUOD\ÕFÕ� ELU� ELoLPGH� \HU� DOGÕ÷Õ� J|U�ú�QGHGLU�92  

EYUCM ya da R8&0�EX�NRQX\OD�LOJLOL�ELU�\DNODúÕPGD�EXOXQPDPÕúWÕU�IDNDW�GRNWULQGH�
JHQHO� NDEXO� J|UHQ� J|U�ú� YH� 8OXVODUDUDVÕ� +XNXN� .RPLV\RQX�� PDGGHQLQ� DoÕN� \RUXPX�
QHGHQL\OH� ILLOOHUL� VÕQÕUOD\ÕFÕ� ROGX÷XQX� G�ú�QPHNWHGLU�93� *HUoHNWHQ� GH� VD\ÕODQ� ILLOOHULQ�
|UQHNOH\LFL� ROGX÷XQD� GDLU� V|]OHúPH�PHWQLQGH�ELU� LIDGH� EXOXQPDPDNWDGÕU�� 6|]OHúPH\L�
ROXúWXUDQ� LUDGH\OH� GH� X\XP� LoLQGH� ROPDN� LoLQ� VD\ÕODQ� ILLOOHULQ� VÕQÕUOD\ÕFÕ� VD\ÕGD�
ROGX÷XQX�NDEXO�HWPHN�JHUHNPHNWHGLU�� 

�������������.�OW�UHO�VR\NÕUÕP�V|]OHúPH�NDSVDPÕQGD�ROPDGÕ÷ÕQGDQ��VD\ÕODQ�ILLOOHU�JUXSODUÕQ�
PDGGL� YDUOÕ÷ÕQÕ� RUWDGDQ� NDOGÕUPD\D� DPDoODPDNWDGÕU��$\UÕFD� VD\ÕODQ� ILLOOHUGHQ� LON� �o��
yani grup üyelerini katletme, grup üyelerine ciddi bedensel ve zihinsel zararlar verme, 

JUXEXQ� IL]LNVHO� YDUOÕ÷ÕQÕ� NÕVPHQ� YH\D� WDPDPHQ� \RN� ROPDVÕQGD� \RO� DoDFDN� hayat 

úDUWODUÕQD�NDVWHQ�WDEL�WXWPD�IL]LNVHO�VR\NÕUÕP��VRQ�LNL�ILLO�RODQ�JUXS�LoLQGHNL�GR÷XPODUÕ�
HQJHOOHPHN� DPDFÕ\OD� WHGELUOHU� GD\DWPD� YH� JUXSWDNL� oRFXNODUÕ� EDúND� ELU� JUXED� ]RUOD�
QDNOHWPH�EL\RORMLN�VR\NÕUÕP�ROXúWXUXU�úHNOLQGH�ELU�D\UÕP�GD�PHYFXWWXU�94   

                

                                                
92 Byron s. 162-163 
93 Byron s. 163 
94�$N�Q��³0LOOHWOHUDUDVÕ�0DKNHPH�øoWLKDWODUÕQGD�-HQRVLG´�V���� 
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               (aa) Grup Üyelerinin Katli 

                6|]OHúPHQLQ� KD]ÕUOÕN� DúDPDODUÕQGD�� )UDQVÕ]FD� YH� øQJLOL]FH� PHWLQOHULQ�
IDUNOÕOÕ÷Õ\OD�LOJLOL�ELU�WDUWÕúPD�RUWD\D�oÕNPÕúWÕU�95�6RUXQ�øQJLOL]FH�PHWLQGH�JHoHQ�³NLOOLQJ´�
V|]F�÷�Q�Q� )UDQVÕ]FD� PHWLQGH� JHoHQ� ³PHXUWUH´� V|]F�÷�Q�� WDP� DQODPÕ\OD�
NDUúÕOD\DPDPDVÕGÕU�� %LUOHúLN� .UDOOÕN� GHOHJHVL� ³PXUGHU´� V|]F�÷�Q��� GDKD� JHQLú� ELU�
DQODPD�VDKLS�GL\H�|QHUPLúVH�GH�%LUOHúLN�'HYOHWOHU�GHOHJHVL�³NLOOLQJ´�V|]F�÷�Q�Q�WHUFLK�
edilmesine sebep olarak gerekli kast unsurXQX�DoÕNoD�RUWD\D�NR\PDVÕQÕ�J|VWHUPLúWLU�96     

����������������7HULP� VRUXQXQXQ� WDUWÕúÕOGÕ÷Õ� LON� NDUDU�Akayesu NDUDUÕGÕU�� 58&0�� ³NLOOLQJ´�
V|]F�÷�\OH� )UDQVÕ]FD� PHWLQGH� RODQ� ³PHXUWUH´� V|]F�÷�� NDUúÕODúWÕUPÕú� YH� ³NLOOLQJ´�
V|]F�÷�Q�Q� oRN� JHQLú� YH� JHQHO� ROGX÷XQX�� NDVÕWOÕ� YH� NDVÕWOÕ� ROPD\DQ� |OG�UPHOHUL�
NDSVDGÕ÷ÕQÕ�DQFDN��³PHXUWUH´�V|]F�÷�Q�Q�GDKD�DoÕN�YH�EHOLUOL�ELU�úHNLOGH�NDVÕWOÕ�RODUDN�
|OG�UPH� DQODPÕQD� JHOGL÷LQL� LIDGH� HWPLúWLU�97 Mahkeme, suçsuzluk karinesi ve ceza 

KXNXNXQXQ� JHQHO� LONHOHUL� X\DUÕQFD� VDQÕ÷ÕQ� NHQGLVLQL� VDYXQPDVÕ� EDNÕPÕQGDQ�� |OG�UPH�
ILLOLQL�)UDQVÕ]FD�PHWLQGHNL�JLEL�DOJÕODPÕú�YH�\RUXPODPÕúWÕU��98 

                  Kayishema ve Ruzindana GDYDVÕQGD� 58&0�� )UDQVÕ]FD� ³PHXUWUH´�
V|]F�÷�Q�Q�� øQJLOL]FH¶GHNL� ³NLOOLQJ´� V|]F�÷�QH� LODYHWHQ� NDVW� EDNÕPÕQGDQ� ELU� HN�
getLUGL÷LQL� EHOLUWPLúWLU�� 6DYFÕOÕN� EX� WHULPLQ� )UDQVÕ]� +XNXNX¶QGD� NDVWHQ� |OG�UPHOHUL�
EHOLUWLUNHQ��øQJLOL]FH¶GH�³NLOOLQJ´�WHULPLQLQ�\DOQÕ]FD�ELU�NLúLQLQ�EDúNDVÕQÕQ�|O�P�QH�\RO�
DoWÕ÷ÕQÕ� LIDGH�HWPLúWLU�99�0DKNHPH�� H÷HU� ELU� WDUWÕúPD�YDUVD� VDQÕN� OHKLQH�RODQ�\RUXPXQ�
NDEXO� HGLOPHVL� JHUHNWL÷LQL� G�ú�QPHNWHGLU�� ³0HXUWUH´� WHULPL� \DVDGÕúÕ� YH� NDVÕWOÕ�
|OG�UPHOHUL�LIDGH�HWPHNWHGLU��$QFDN�]DWHQ�VD\ÕODQ�ILLOOHU�JUXEX�WDPDPHQ�\D�GD�NÕVPHQ�
\RN� HWPHN� NDVWÕ\OD� LúOHQPHOLGLU�100� 0DKNHPH� EXUDGD� 8OXVODUDUDVÕ� +XNXN�
.RPLV\RQX¶QXQ� J|U�úOHULQH� DWÕI� \DSDUDN�� VR\NÕUÕP� VXoXQXQ� GR÷DVÕ� JHUH÷L�� IDLOLQ�
ROD\ODUÕQ� YH� VRQXFXQ� IDUNÕQGD� RODUDN� V|]� NRQXVX� VXoX� ELOLQoOL� ELU� |]HO� NDVWOD�
LúOH\HELOHFH÷LQL� QDNOHWWLNWHQ� VRQUD� DVOÕQGD� LNL� WHULP� DUDVÕQGD� ELU� IDUN� ROPDGÕ÷ÕQÕ��
                                                
95 Byron, s. 163 
96 Byron, s. 163 
97 “The Prosecutor Versus Jean-Paul Akayesu”,  para. 500 
98 “The Prosecutor Versus Jean-Paul Akayesu”,  para. 501 
99 “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 101-102 
100 “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 103 
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|OG�UPHQLQ� JUXEX� WDPDPHQ� \D� GD� NÕVPHQ� \RN� HWPH� NDVWÕ\OD� \DSÕOPDVÕ� JHUHNWL÷LQL�
DoÕNODPÕúWÕU�101    

         �����6|]OHúPHQLQ�KD]ÕUOÕN� oDOÕúPDODUÕQGD� WDUWÕúÕODQ�ELU�GL÷HU�NRQX�GD��\DOQÕ]FD� WHN�
ELU� NLúLQLQ�|OG�U�OPHVLQLQ�PDGGL�XQVXUX�NDUúÕOD\DELOPHVL� QRNWDVÕQGDGÕU��'HOHJHOHU�EX�
NRQXGD�LNL\H�D\UÕOGÕODU��øON�J|U�ú�VDKLSOHUL�JUXEX�\RN�HWPH\H�\|QHOLN�NDVW�LOH�\DSÕOÕ\RUVD�
WHN� ELU� �\HQLQ� |OG�U�OPHVLQL� ELOH� VR\NÕUÕP� RODUDN�GH÷HUOHQGLULUNHQ�� GL÷HU� J|U�úWHNLOHU�
VR\NÕUÕP� ILNULQLQ�� WHN� ELU� NLúLQLQ� KD\DWÕQD� \|QHOPHVL\OH� ED÷GDúPD\DFD÷ÕQÕ� LIDGH�
ettiler.102   

       �������%X� NRQX� GRNWULQGH� WDUWÕúÕOPÕúWÕU�� %LU� J|U�úH� J|UH�� WHUFLK� HGLOHQ� ³NLOOLQJ´�
V|]F�÷��� \DOQÕ]FD� WHN� ELU� �\HQLQ� |OG�U�OPHVL\OH� PDGGL� XQVXUXQ� ROXúDFD÷ÕQD� GDLU�
\RUXPGD� EXOXQPD\D� \DUGÕP� HWPHPHNWHGLU�� 'L÷HU� ELU� J|U�ú� LVH�� V|]F�NOHULQ� ROD÷DQ�
DQODPÕQGDQ�KDUHNHWOH��V|]OHúPH�PHWQLQGH�ELU��\HQLQ��\D�GD�oR÷XO�WHULP�NXOODQÕOGÕ÷Õ�LoLQ�
EHONL� HQ� D]� LNL� �\HQLQ�� |OG�U�OPHVLQLQ�� VR\NÕUÕPD�\|QHOLN� |]HO� NDVW� LVSDW� HGLOHELOGL÷L�
WDNGLUGH�\HWHUOL�ROGX÷XQX�V|\OHPHNWHGLU�103�$\UÕFD�GLNNDW�oHNLOHQ�|QHPOL�ELU�NRQXGD��V|]�
konusu tarWÕúPDQÕQ� actus reus ile mens rea DUDVÕQGD� NDUÕúÕNOÕ÷D� \RO� DoDELOHFH÷LGLU��
6DQÕ÷ÕQ� VXoXQ�PDGGL� XQVXUX� NDUúÕODPDN� LoLQ� |OG�UPHVL� JHUHNHQ� JUXS� �\HVL� VD\ÕVÕQÕQ��
VXoXQ�PDQHYL�XQVXUXQXQ�ROXúWX÷XQXQ�LVSDWODQPDVÕ�LoLQ�VDQÕ÷ÕQ�|OG�UPHVL�JHUHNHQ��\H�
VD\ÕVÕ\OD�NDUÕúWÕUÕOPDPDVÕ�JHUHNPHNWHGLU�104    

              RUCM, Akayesu  NDUDUÕQGD��VR\NÕUÕP�VXoXQXQ�XQVXUODUÕQÕQ�NDUúÕODQPDVÕ� LoLQ�
LúOHQHQ�ILLOOHULQ�JUXS��\HVL�RODQ�ELU�\D�GD�ELUoRN�NLúL\H�NDUúÕ�\DSÕOPDVÕ�JHUHNOLOL÷LQGHQ�
EDKVHWPLúWLU�105� 0DKNHPH�� �VW�� NDSDOÕ� GD� ROVD� ELU� NLúLQLQ� |OG�U�OPHVL\OH� GDKL� VXoXQ�
ROXúWX÷XQX�NDEXO�HWPHNWHGLU�� 

�8OXVODUDUDVÕ� &H]D� 0DKNHPHVL¶QLQ� KD]ÕUOÕN� NRPLV\RQXQXQ� VXoODUÕQ� XQVXUODUÕQ�
EHOLUOH\HQ� WDVOD÷ÕQGD��VXoOXQXQ�ELU�\D�GD�GDKD�ID]OD�NLúL\L�|OG�UPHVL�VXoXQ�LON�XQVXUX�
RODUDN�\HU�DOPÕúWÕU�106�'ROD\ÕVÕ\OD��H÷HU�VR\NÕUÕPD�\|QHOLN�NDVWÕ� LVSDW�HGHELOL\RUVDN�WHN�
                                                
101 “The Prosecutor  Versus Clement Kayishema And Obed Ruzindana”, para. 103-104 
102 Byron, s. 163-164 
103 Byron, s. 164 
104 Byron, s. 164 
105 “The Prosecutor Versus Jean-Paul Akayesu”, para. 521 
106 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of  
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ELU� NLúLQLQ� |O�P�� GXUXPXQGD� GD� VR\NÕUÕP� VXoXQXQ� ROXúWX÷XQX� NDEXOOHQPHPL]�
JHUHNPHNWHGLU�� +HU� QH� NDGDU� EX� LKWLPDO� oRN� ]RU� J|]�NVH� GH�� VXoXQ� NDSVDPÕQÕ�
GDUDOWPDPÕ]�LoLQ�KXNXNL�ELU�JHUHNoHPL]�EXOXQPDPDNWDGÕU��            

              (bb) Grup Üyelerine Ciddi Bedensel ve Zihinsel Zarar Verme 

             �6|]OHúPHQLQ�KD]ÕUOÕN�oDOÕúPDODUÕQGD��]LKLQVHO�]DUDU�YHUPH�E|O�P��WDUWÕúPDODUD�
QHGHQ� ROPXúWXU�� dLQ� GHOHJHVL� YHUGL÷L� |QHUL� GH�� QDUNRWLN� PDGGHOHUOH� ]LKLQVHO� ]DUDUÕQ�
ROXúDELOGL÷LQL� YH� EX� GXUXPXQ� GD� VR\NÕUÕPÕQ� ELU� PDGGL� XQVXUX� RODELOHFH÷LQL�
EHOLUWPLúWLU�107�<DúDQDQ�WDUWÕúPDODUGDQ�VRQUD�+LQGLVWDQ�GHOHJHVL��³]LKLQVHO�VD÷OÕ÷D�]DUDU�
YHUPHN´�úHNOLQGHNL�dLQ�GHOHJHVLQLQ�|QHULVLQH�EHQ]HU�ELU�ELoLPGH��EHGHQVHO�LEDUHVLQGen 

VRQUD�³YH\D�]LKLQVHO�]DUDU´� LEDUHVLQL�HNOH\HUHN�\HQL�ELU�|QHUL�VXQPXú�YH�EX�|QHUL�dLQ�
GHOHJHVLQLQ�GH�R\XQX�DODUDN�NDEXO�HGLOPLúWLU�108     

          ��8OXVODUDUDVÕ�+XNXN�.RPLV\RQX��øQVDQOÕ÷ÕQ�%DUÕúÕ�YH�*�YHQOL÷L�$OH\KLQH�øúOHQHQ�
6XoODUOD� LOJLOL� WDVOD÷ÕQGD�� EX� PDGGHQLQ� LNL� W�UO�� ]DUDUÕ� G�]HQOHGL÷LQL� EHOLUWPLú� YH�
EXQODUÕQ� GD� EHGHQVHO� ]DUDU� LVPL� DOWÕQGD� IL]LNVHO� KDVDU� YH� ]LKLQVHO� ]DUDU� DGÕ� DOWÕQGD�
]LKLQVHO� \HWLOHULQ� ]D\ÕIODPDVÕ� ROGX÷X� úHNOLQGH� ELU� \RUXPD� JLWPLúWLU�109�$\UÕFD� WDVODNWD��
grup üyelerine uygulanan bHGHQVHO�YH\D�]LKLQVHO�]DUDUÕQ��JUXEX�WDPDPHQ�\D�GD�NÕVPHQ�
\RN�HGHFHN�NDGDU�WHKGLW�HGLFL�ROPDVÕ�JHUHNWL÷L�GH�\HU�DOPDNWDGÕU�110        

             RUCM Akayesu� NDUDUÕQGD�� JUXS� �\HOHULQH� FLGGL� EHGHQVHO� YH� ]LKLQVHO� ]DUDU�
YHUPHQLQ�� V�UHNOL� YH� L\LOHúPH� LPNDQÕ� EXOXQPD\DQ� ]DUDU� DQODPÕQD� JHOPHVL�
JHUHNPHGL÷LQL� EHOLUWPLúWLU�111� 0DKNHPH� PDGGHQLQ� DPDoODUÕ� EDNÕPÕQGDQ� LúNHQFH�
ILLOOHULQL��LQVDQOÕN�GÕúÕ�YH\D�DOoDOWÕFÕ�PXDPHOH\L��]XOP��VÕQÕUOD\ÕFÕ�ROPDNVÕ]ÕQ�EHGHQVHO�
ve zihinsel zarar olarak görmektedir.112     

              Akayesu� GDYDVÕQGD� PDKNHPH� D\UÕFD�� WHFDY�]� YH� FLQVHO� úLGGHWLQ� PD÷GXUODU�
�]HULQGH�EHGHQVHO�YH�]LKLQVHO�]DUDUODUD�\RO�DoWÕ÷ÕQÕ��KDWWD�EX�ILLOOHULQ�DFÕ�oHNWLUPHQLQ�HQ�
                                                                                                                                          
     Elements of Crimes, United Nations, PCNICC/2000/1/Add.2, 2 November 2000, s.6,   
     http://daccess-ods.un.org/access.nsf/Get?Open&DS=PCNICC/2000/1/Add.2&Lang=E,  12.03.2007 
107 Byron, s. 166 
108 Byron, s. 166 
109 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 46, para. 14 
110 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 46, para. 14 
111 “The Prosecutor Versus Jean-Paul Akayesu”, para. 502  
112 “The Prosecutor Versus Jean-Paul Akayesu”, para. 504 
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N|W��\ROODUÕQGDQ�ELUL�ROGX÷XQX�GLOH�JHWLUPLúWLU��0DKNHPH�EX�VRQXFD�XODúÕUNHQ��VHoLOHQ�
PD÷GXUODUÕQ� 7XWVL� NDGÕQODUÕQGDQ� ROXúWX÷XQX�� YH� PD÷GXUODUÕQ� NDPX\D� DoÕN� \HUOHUGH�
ELUNDo�NLúL� WDUDIÕQGDQ�GHIDODUFD�WHFDY�]H�X÷UDGÕ÷ÕQÕ�J|]�|Q�QH�DOPÕúWÕU��%X�WHFDY�]OHU��
7XWVL� NDGÕQODUÕQÕQ�� DLOHOHULQLQ� YH� WRSOXOX÷XQXQ� IL]LNVHO� YH� SVLNRORMLN� \RN� HGLOPHVLQH�
yöneliktir.113    

             RUCM’un Kayishema ve Ruzindana GDYDVÕQGD� LGGLD� PDNDPÕ�� FLGGL� ]DUDUÕ��
Y�FXWWDNL�RUJDQODUÕ�VDNDWOD\DQ�YH�QRUPDO�IRQNVL\RQODUÕQÕ�\HULQH�JHWLUPHVLQL�HQJHOOH\HQ�
ELU� HWNLVLQLQ�ROGX÷XQX�|QH�V�UP�úW�U��%XQD�J|UH�YHULOHQ�]DUDUÕQ�|O�POH�VRQXoODQPDVÕ 
JHUHNPH]� DPD� ELUH\LQ� VRV\DO� \DúDPÕQÕ� ]RUODúWÕUDFDN� ELU� HQJHOH� VHEHS� RODELOLU�� øGGLD�
PDNDPÕ� D\UÕFD�� IL]LNVHO� ROPD\DQ� D÷ÕU� NRUNX�� WHKGLW� JLEL� VDOGÕUÕODUÕQ� GD� FLGGL� ]LKLQVHO�
]DUDU� ROGX÷XQX� LOHUL� V�UP�úW�U�� =LKLQVHO� ]DUDUODUÕQ�� IL]LNVHO� ]DUDU� VRQXFX� PH\GDQD�
gHOPHVLQLQ�JHUHNPHGL÷LQL�YH�D\UÕFD�]LKLQVHO�\HWLOHUGH�ROXúDQ�JHoLFL�YH�N�o�N�]DUDUGDQ�
GDKD�ID]ODVÕQÕQ�ROPDVÕ�JHUHNWL÷LQL�LIDGH�HWPLúWLU�114 Mahkeme ciddi bedensel ve zihinsel 

]DUDU� NDYUDPODUÕQÕQ�� JHQHO� DQODPD� J|UH� KHU� GDYD� LoLQ� D\UÕ� RODUDN� EHOLUOHQPHVL�
gereklLOL÷LQGHQ�EDKVHWPLúWLU��&LGGL�EHGHQVHO�]DUDUÕ�\RUXPODUNHQ�PDKNHPH��VD÷OÕ÷Õ�FLGGL�
GHUHFH� ER]DQ�� Lo�� GÕú� RUJDQODUÕQ� YH� GX\XODUÕQ� ER]XOPDVÕQD� VHEHS�RODQ�]DUDU� ROGX÷XQX�
EHOLUWPHNWHGLU�� .DUDUGD� ]LKLQVHO� ]DUDUODUGDQ� VDQÕ÷ÕQ� VRUXPOX� WXWXODELOPHVL� LoLQ�� ILLO�
LúOHQLUNHQ�VDQÕ÷ÕQ�JUXEX�WDPDPHQ�\D�GD�NÕVPHQ�\RN�HWPH\H�\|QHOLN�|]HO�NDVWOD�KDUHNHW�
HWPHVL�JHUHNWL÷L�GH�LIDGH�HGLOPHNWHGLU�115     

               RUCM Musema ve Rutaganda  NDUDUODUÕQGD�GD�EHQ]HU�ELU�ELoLPGH��IL]LNVHO�YH�
]LKLQVHO�]DUDU�YHUPHQLQ�NDSVDPÕQGD�VÕQÕU�NR\PDNVÕ]ÕQ�LúNHQFH�ILLOOHULQL��LQVDQOÕN�GÕúÕ�YH�
DOoDOWÕFÕ�PXDPHOH\L��WHFDY�]���FLQVHO�VDOGÕUÕ\Õ�YH�]XOP��J|UPHNWHGLU��116   

��������������$PHULND� %LUOHúLN� 'HYOHWOHUL¶GH� 6R\NÕUÕP� 6|]OHúPHVL¶QL� RQD\ODUNHQ� LOHUL�
V�UG�÷�� oHNLQFHOHUOH� ELUOLNWH� ³]LKLQVHO� ]DUDU´� LEDUHVLQL�� X\XúWXUXFX�PDGGHOHU�� LúNHQFH�

                                                
113 “The Prosecutor Versus Jean-Paul Akayesu”, para. 731 
114 “The Prosecutor  Versus Clement Kayishema And Obed Ruzindana”, para. 106-110 
115 “The Prosecutor  Versus Clement Kayishema And Obed Ruzindana”, para. 110-113 
116 “The Prosecutor v. Alfred Musema”, para. 156, “The Prosecutor v. Georges Anderson Nderubumwe Rutaganda”, 
     para. 51 
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YH\D� EHQ]HUL� WHNQLNOHUOH� ]LKLQVHO� \HWLQLQ� NDOÕFÕ� ELU� ELoLPGH� ]DUDU� J|UPHVL� úHNOLQGH�
DQODGÕ÷ÕQÕ�DoÕNODPÕúWÕU��117    

���������������8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QLQ�KD]ÕUOÕN�NRPLV\RQXQXQ�VXoODUÕQ�XQVXUODUÕQÕ�
belirleyen tasODN�PHWQLQH�J|UH��FLGGL�EHGHQVHO�YH�]LKLQVHO�]DUDU��VD\ÕODQODUOD�VÕQÕUOD\ÕFÕ�
ROPDPDN� �]HUH�� LúNHQFH�� WHFDY�]�� FLQVHO� VDOGÕUÕ� ILLOOHUL\OH�� LQVDQOÕN� GÕúÕ� YH� DOoDOWÕFÕ�
PXDPHOH�RODUDN�DQODúÕOPDNWDGÕU�118��5DSRUGD�VXoXQ�XQVXUODUÕ�úX�úHNLOGH�LIDGH�HGLOPLúWLU� 

“1- )DLO�ELU�YH\D�ELUGHQ�ID]OD�NLúLGH�FLGGL�EHGHQVHO�YH\D�]LKLQVHO�]DUDUD�VHEHS�
ROPDOÕGÕU� 

2-�%X�NLúL�YH\D�NLúLOHU��EHOLUOL�ELU�PLOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXED�PHQVXS�
ROPDOÕGÕU� 

              3-��)DLO��PLOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXEX�NÕVPHQ�\D�da tamamen yok etmek 

NDVWÕ\OD�KDUHNHW�HWPLú�ROPDOÕGÕU� 

              4-�)LLO��JUXED�NDUúÕ�\DSÕODQ�EHQ]HU�ILLOOHULQ�|UQH÷L�ED÷ODPÕQGD�J|U�OPHOL�\D�GD�
ILLOLQ�NHQGLVL�E|\OH�ELU�HWNL\L�ROXúWXUPDOÕGÕU�´119 

���������������%X� QRNWDGD� ³FLGGL´� NHOLPHVL\OH� DQODWÕOPDN� isteneni, ad hoc mahkeme 

NDUDUODUÕQGD�LIDGH�HGLOGL÷L��]HUH��JHoLFL�RODQGDQ�GDKD�ID]ODVÕ�RODUDN�DQODPDN�PDGGHQLQ�
UXKXQD�GDKD�X\JXQ�G�úHFHNWLU��$\UÕFD�EHGHQVHO�YH�]LKLQVHO�]DUDUÕQ��NÕVD�V�UHGH�HWNLVLQL�
\LWLUHFHN�NDGDU�|QHPVL]�ROPDPDVÕ�JHUHNWL÷L�GH�LIDGH�HGLOmektedir.120  

            

 

 

                                                
117 “Declerations and Reservations”, Convention on the Prevention and Punishment of the Crime of Genocide New 
     York, 9 December 1948 
118 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the 
     Elements of Crimes, s. 6 
119 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the 
     Elements of Crimes, s. 6 
120 Byron, s. 169  
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����������������FF��*UXEXQ�IL]LNVHO�9DUOÕ÷ÕQÕQ�.ÕVPHQ�YH\D�7DPDPHQ�<RN�2OPDVÕQD�<RO�
$oDFDN�+D\DW�ùDUWODUÕQD�.DVWHQ�7DEL�7XWPD 

            �%X�EHQWWH�G�]HQOHQHQ�ILLO�|QFHNLOHUGHQ�IDUNOÕGÕU�o�QN��EXUDGD�JUXS��\HVL�RODQ�
ELUH\OHU�GH÷LO�GR÷UXGDQ�JUXS�KHGHI�DOÕQPDNWDGÕU�121  

��������������<DKXGLOHU¶LQ� YH� dLQJHQHOHU¶LQ� WRSODPD� NDPSODUÕQGD� PDUX]� EÕUDNÕOGÕ÷Õ� N|W��
KD\DW� úDUWODUÕ� EX� EHQGL� DoÕNODPDGD� \DUGÕPFÕ� RODELOLU�� %LOLQGL÷L� �]HUH� 1D]L�
$OPDQ\DVÕ¶QGD�ELQOHUFH�<DKXGL�YH�dLQJHQH�WRSODPD�NDPSODUÕQD�J|W�U�O�UNHQ�\ROODUGD�
YH�NDPSODUGD�Do��VXVX]��LODoVÕ]�EÕUDNÕODUDN�|OP�úW�U��d�QN��RQODUÕQ�\DúDPODUÕQÕQ�KLoELU�
önemi yoktu.122� 6|]OHúPHQLQ� KD]ÕUOÕN� DúDPDODUÕQGD�� )UDQVÕ]� GHOHJHVL� GH� <DKXGLOHU¶LQ�
JHWWRODUGDNL� DoOÕN� YH� WÕEEL� \RNVXQOXN� GXUXPXQX�� VXoX� ROXúWXUan fiillere örnek 

J|VWHUPLúWLU�123  

��������������%X� EHQWWH� DQODWÕOPDN� LVWHQHQLQ�� JUXSWDNL� NLúLOHUH� JHUHNOL� WÕEEL� LKWL\DoODUÕ�
VXQPDPDN�YH�KD\DWÕQ�GHYDP�HGLOHELOPHVLQL� VD÷OD\DFDN�DVJDUL�\DúDP�VWDQGDUWODUÕQGDQ�
JUXEX�PDKUXP�EÕUDNPDN�ROGX÷X�LIDGH�HGLOPLúWLU�124 

  �����������8OXVODUDUDVÕ� +XNXN� .RPLV\RQX¶QXQ� øQVDQOÕ÷ÕQ� %DUÕúÕ� YH� *�YHQOL÷L� $OH\KLQH�
øúOHQHQ� 6XoODU� EDúOÕ÷Õ� DOWÕQGD� KD]ÕUODGÕ÷Õ� WDVODNWD�� VÕQÕU� GÕúÕ� HWPHOHULQ� GH� PDGGH�
NDSVDPÕQD� DOÕQPDVÕ� LoLQ� WHNOLI� HGLOGL÷LQL� J|UPHNWH\L]�� .RPLV\RQ�� JUXEX� NÕVPHQ� \D�
tamamen \RN� HWPH� NDVWÕ\OD� KDUHNHW� HGLOGL÷LQGH�� EX� PDGGHQLQ� VÕQÕU� GÕúÕ� HWPH\L� GH�
NDSVDGÕ÷Õ�VRQXFXQD�YDUPÕúWÕU�125�dDOÕúPDQÕQ�GLSQRWXQGD��PDGGHGHNL�³NDVWHQ´�LEDUHVLQLQ��
\RN�HWPH\H�\|QHOLN�NDVÕW�XQVXUXQX�DoÕNoD�EHOOL�HWPHVL�LoLQ�\HU�DOGÕ÷Õ�YH�WDVDUODPDQÕQ��
belirli hayaW�úDUWODUÕQÕ�ROXúWXUPD\OD�ED÷ODQWÕOÕ�ROGX÷X�LIDGH�HGLOPHNWHGLU�126   

               RUCM de bu konuya Kayishema ve Ruzindana GDYDVÕQGD� H÷LOPLúWLU�� %XQD�
J|UH� LGGLD�PDNDPÕ�� EX� EHQWWH� EHOLUWLOHQ� ILLOOHULQ� |O�POH� VRQXoODQÕS� VRQXoODQPDGÕ÷ÕQD�
EDNÕOPDNVÕ]ÕQ� |O�PH� \RO� DoDELOHFHN� GXUXPODUGD� X\JXODQPDVÕ� JHUHNWL÷LQL� YH� JUXEXQ�
IL]LNVHO�DQODPGD�VRQXQX�JHWLUHELOHFHN�DVJDUL�\DúDP�VWDQGDUWODUÕ�DOWÕQGD�NDOPDVÕQD�VHEHS�
                                                
121�$N�Q��³8OXVODUDUDVÕ�+XNXNWD�YH�7�UN�+XNXNX¶QGD�6R\NÕUÕP�-HQRVLG��6XoX´��V���� 
122�³1D]L�.DPS�6LVWHPL´��7KHPD�/DURXVVH�7HPDWLN�$QVLNORSHGL��&LOW����0LOOL\HW�*D]HWHFLOLN�$�ù�������-1994,  
     s. 266-267 
123�$N�Q��³0LOOHWOHUDUDVÕ�0DKNHPH�øoWLKDWODUÕQGD�-HQRVLG´, s. 71 
124 Byron, s. 170 
125 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 46, para. 15 
126 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 46, dip not 124 
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RODQ� IDLOLQ� GH� FH]DODQGÕUÕOPDVÕ� JHUHNWL÷LQL� LOHUL� V�UP�úW�U�127� 0DKNHPH� V|]OHúPHQLQ�
WDVODN� PHWQLQGH� DoÕNODQGÕ÷Õ� JLEL�� WÕEEL� PDO]HPH�� JL\LP�� KLM\HQ�� G�]HQOL� EDUÕQPD�
HNVLNOHULQLQ� EX� NDSVDPGD� J|U�OG�÷�� \D� GD� KDGGLQGHQ� ID]OD� oDOÕúPD�� IL]LNVHO� J�o�
KDUFDPD� JLEL� \DYDúoD� |O�PH� GR÷UX� J|W�UHQ� GXUXPODUÕQ� V|]�� JHoHQ� NDYUDP� LoLQGH�
VD\ÕODELOHFH÷LQL�LIDGH�HWPHNWHGLU�128 Mahkeme ayrÕFD�JUXEXQ�IL]LNVHO�YDUOÕ÷ÕQÕQ�NÕVPHQ�
YH\D� WDPDPHQ� \RN� ROPDVÕQD� \RO� DoDFDN� KD\DW� úDUWODUÕQD� NDVWHQ� WDEL� WXWPD�
\|QWHPOHULQLQ��JUXS��\HOHULQGH�KHPHQ�|O�POH�VRQXoODQPDPDVÕ�JHUHNWL÷LQL�EHOLUWPLúWLU��
%X�QHGHQOH�PDKNHPH�WHFDY�]��LQVDQODUÕ�Do�EÕUDNPD��JHUHNOL�WÕEbi hizmetlerin asgarinin 

GH�DOWÕQD�G�ú�UPH��EHOLUOL�ELU�V�UH�ER\XQFD�G�]HQOL�\DúDPD�LPNDQÕQÕQ�VD÷ODQPDPDVÕQÕQ�
GD� LoHUGL÷L� |QFHGHQ� J|]� |Q�QGH� WXWXOPXú� \DúDP� NRúXOODUÕQÕQ�� JUXEXQ� WDPDPHQ� YH\D�
NÕVPHQ�\RN�HGLOPHVL�VRQXFXQX�GR÷XUDFD÷ÕQÕ�EHOLUWPLúWLU��129   

                RUCM Akayesu NDUDUÕQGD� GD� EHQ]HU� o|]�POHPH\L� \DSPÕúWÕU�� 0DKNHPH\H�
J|UH� JUXEXQ� IL]LNVHO� YDUOÕ÷ÕQÕQ� NÕVPHQ�YH\D� WDPDPHQ�\RN�ROPDVÕQD� \RO� DoDFDN�KD\DW�
úDUWODUÕQD� NDVWHQ� WDEL� WXWPDNOD� DQODWÕOPDN� LVWHQHQ�� IDLOLQ� JUXS� �\HOHULQL� GHUKDO�
öldürmeyecek ancaN� VRQXQGD� IL]LNVHO� \RN� ROPDODUÕQD� QHGHQ� RODFDN� \RN� HWPH�
yöntemleridir.130�0DGGHQLQ�DPDoODUÕ�EDNÕPÕQGDQ��JUXEXQ�IL]LNVHO�YDUOÕ÷ÕQÕQ�NÕVPHQ�YH\D�
WDPDPHQ� \RN� ROPDVÕQD� \RO� DoDFDN� KD\DW� úDUWODUÕQD� NDVWHQ� WDEL� WXWPDQÕQ� NDSVDPÕQGD�
KHGHI� DOÕQDQ� JUXEXQ� YDUOÕ÷ÕQÕ� GHYDm ettirebilecek kadar yiyecek verme, evden 

oÕNDUPDODU��JHUHNOL�WÕEEL�KL]PHWOHULQ�DVJDULQLQ�GH�DOWÕQD�G�ú�U�OPHVL�\HU�DOPDNWDGÕU�131  

             RUCM Akayesu NDUDUÕQGD�\DSWÕ÷ÕQ�\RUXPX�Rutaganda ve Musema NDUDUODUÕQGD�
GD�WHNUDU�HWPLúWLU�132  

             Karadzic ve Mladic GDYDVÕQGD� RUWD\D� oÕNDQ� HVLU� NDPSODUÕQGD� \DúDQDQODU�� EX�
PDGGHGH� EHOLUWLOHQ� ILLOH� |UQHN� J|VWHULOHELOLU�� %LQOHUFH� VLYLO� HYOHULQGHQ� NRYXODUDN� VÕQÕU�
GÕúÕ� HGLOPLúWLU�133� %RVQDOÕ� 6ÕUSODU� WDUDIÕQGDQ� ROXúWXUXODQ� NDPSODUGD�� %RVQDOÕ�
0�VO�PDQODU� YH� %RVQDOÕ� +ÕUYDWODU� PLOOL�� HWQLN�� SROLWLN� YH� GLQL� NLPOLNOHUL� QHGHQL\OH�
                                                
127 “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 114 
128 “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 115 
129 “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 115-116 
130 “The Prosecutor Versus Jean-Paul Akayesu”, para. 505 
131 “The Prosecutor Versus Jean-Paul Akayesu”, para. 506 
132  The Prosecutor v. Alfred Musema”, para. 157, “The Prosecutor v. Georges Anderson Nderubumwe Rutaganda”  
      para. 52 
133 “Prosecutor v. Radovan Karadzic, Ratko Mladic”, para. 16 
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VHoLOPLú� YH� ELU� DUDGD� WRSODQPÕúWÕU�� .DGÕQ�� oRFXN�� \DúOÕ� D\UÕPÕ� ROPDNVÕ]ÕQ� EX� NLúLOHU�
KDIWDODUFD��D\ODUFD��KDWWD�\ÕOODUFD�EX�NDPSODUGD�LQVDQOÕN�GÕúÕ�NRúXOODU�DOWÕQGD�WXWXOPXúWXU��
7ÕEEL� EDNÕP� YH� WHPL]OLNWHQ� \RNVXQOXN�� IL]LNVHO� \RN� ROPDODUÕQÕ� VD÷ODPDN� LoLQ� \DSÕODQ�
N|W�� PXDPHOH� YH� GL÷HU� EHGHQL� YH� ]LKLQVHO� ]DUDU� YHUPHOHU� VD\ÕODQODU� DUDVÕQGDGÕU�134  

6DYFÕOÕN�LGGLDQDPHVLQH�J|UH�5DWNR�0ODGLF��0�VO�PDQODU¶ÕQ�IL]LNVHO�YDUOÕNODUÕQÕ�RUWDGDQ�
NDOGÕUPDN� LoLQ� KHVDSODQPÕú� \DúDP�NRúXOODUÕQD� NDVWHQ� EX� NLúLOHUL�PDUX]� EÕUDNPÕúWÕU�135 

*HUHNoHOHUGH��%RVQDOÕ�0�VO�PDQODU¶ÕQ�X÷UDGÕ÷Õ�NDED�YH�LQVDQOÕN�GÕúÕ�PXDPHOH��LúNHQFH�
GH� GDKLO� ROPDN� IL]LNVHO�YH�SVLNRORMLN� WDFL]�� LQVDQOÕN�GÕúÕ� \DúDP�NRúXOODUÕQGD� WXWPD�YH�
]RUOD�oDOÕúWÕUPD�D\UÕFD�NDPSODUGDNL�JHUHNOL�\DúDP�NRúXOODUÕQÕQ�ROPDPDVÕ��\L\HFHN��VX��
WÕEEL�YH�KLM\HQLN�HNVLNOLNOHU�\HU�DOPDNWDGÕU��136   

             Stakic  GDYDVÕQGD�(<8&0�NRQX\X�EDúND�ELU�DoÕGDQ�HOH�DOPÕúWÕU��0DKNHPH\H�
J|UH� JUXEXQ� NHQGLVLQLQ� \D� GD� ELU� NÕVPÕQÕQ� VÕQÕU� GÕúÕ� HGLOPHVL� \HWHUOL� GH÷LOGLU�137 

0DKNHPH�JUXEXQ�IL]LNVHO�\RN�ROPDVÕ\OD��\DOQÕ]FD�VRQD�HUPHVL�DUDVÕQGD�DoÕN�ELU�D\UÕP�
ROGX÷XQX� V|\OHPHNWHGLU�� 0DKNHPH� D\UÕFD� JUXEXQ� NHQGLVLQLQ� \D� GD� ELU� NÕVPÕQÕQ�
X]DNODúWÕUÕOPDVÕQÕQ� VR\NÕUÕP� LoLQ� \HWHUOL� ROPD\DFD÷Õ� J|U�ú�QGHGLU�� %X� J|U�ú��
VDYXQXUNHQ�PDKNHPH��GRNWULQGHQ�GH�\DUGÕP�DOPDNWDGÕU��%XQD�J|UH��H÷HU�X]DNODúWÕUÕOPD��
JUXEXQ� VRQD� HUPHVL� \|Q�QGH� ELU� H÷LOLP� LVH� YH� E|O�QPH� YH\D� DVVLPLOH� ROPD� úHNOLQGH�
ROXúX\RUVD�� EX� \RUXP�GR÷UX�RODFDNWÕU��*UXEXQ� VRQD�HUPHVL\OH� IL]LNVHO�\RN�ROPD�D\QÕ 
kefeye konulamaz.138      

�������������0DKNHPHQLQ�EX�\RUXPX��6R\NÕUÕP�6|]OHúPHVL¶QLQ�KD]ÕUOÕN�DúDPDODUÕQGD�RUWD\D�
NRQDQ� ELU� WHNOLIL� WHNUDU� WDUWÕúPD� NRQXVX� \DSPÕúWÕU�� 6XUL\HOL� GHOHJHQLQ� VXQGX÷X� WHNOLI�
HYGHQ�X]DNODúWÕUPDODUÕQ��VR\NÕUÕP�VXoXQXQ�PDGGL�XQVXUXQD�eklenmesi üzerineydi ancak 

EX� WHNOLI� UHGGHGLOPLúWL�139� %XQD� UD÷PHQ� 8OXVODUDUDVÕ� +XNXN� .RPLV\RQX�� H÷HU�
X]DNODúWÕUPDODU� KD\DW� úDUWODUÕQÕ� HWNLOH\LS� IL]LNVHO� \RN� ROXúD� J|W�U�\RUVD�� EX� GXUXPGD�
VR\NÕUÕP� VXoXQXQ� PDGGL� XQVXUXQXQ� ROXúWX÷XQX� NDEXO� HWPHNWHGLU�� %X� NRQXQun 

                                                
134 “Prosecutor v. Radovan Karadzic, Ratko Mladic”, para. 13 
135 “The Prosecutor Of  The Tribunal  Against Ratko Mladic”, Amended Indictment, Case No: IT-95-5/18-I,  
      11 October 2002, para. 34,   http://www.un.org/icty/indictment/english/mla-ai021010e.htm,  12.04.2007  
136 “The Prosecutor Of  The Tribunal Against Ratko Mladic”, para. 34 
137 “Prosecutor v. Milomir Stakic” Judgement, Case No: IT-97-24-T, 31 July 2003, para. 519,     
       http://www.un.org/icty/stakic/trialc/judgement/stak-tj030731e.pdf, 24.03.2007 
138 “Prosecutor v. Milomir Stakic”, para. 519 
139 Byron, s. 170  
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\DUJÕODPDGD�ELU�|UQH÷L�ROPDGÕ÷Õ�LoLQ�GRNWULQGH��NÕú�úDUWODUÕQGD�X]DNODúWÕUPDODUÕQ��JUXEX�
IL]LNVHO�\RN�ROXúD�J|W�UHFH÷L�|UQH÷L�YHULOPHNWHGLU�140  

8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QLQ�KD]ÕUOÕN�NRPLV\RQXQXQ�VXoODUÕQ�XQVXUODUÕ\OD�
ilgili taslak metine bakmak gerekiUVH� V|]� NRQXVX� VXoXQ� XQVXUODUÕ� úX� úHNLOGH�
EHOLUOHQPLúWLU�� 

              “1-�)DLO�ELU�\D�GD�ELUGHQ�ID]OD�NLúL\L�EHOOL�\DúDP�úDUWODUÕQD�]RUODPDOÕGÕU�� 

2-�%X�NLúL�YH\D�NLúLOHU��EHOLUOL�ELU�PLOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXED�PHQVXS�
ROPDOÕGÕU� 

3- Fail, miOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXEX�NÕVPHQ�\D�GD�WDPDPHQ�\RN�HWPHN�
NDVWÕ\OD�KDUHNHW�HWPLú�ROPDOÕGÕU� 

4-� <DúDP� NRúXOODUÕ�� R� JUXEXQ� IL]LNVHO� YDUOÕ÷ÕQÕ� WDPDPHQ� YH\D� NÕVPHQ� \RN�
ROPDVÕQÕ�VD÷ODPDN��]HUH�KHVDSODQPÕú�ROPDOÕGÕU�� 

5-�)LLO��JUXED�NDUúÕ�\DSÕODQ�EHQ]HU�ILLOOHULQ�|UQH÷L�ED÷ODPÕQGD�J|U�OPHOL�\D�GD�
ILLOLQ�NHQGLVL�E|\OH�ELU�HWNL\L�ROXúWXUPDOÕGÕU�´141 

0DGGHGH� \HU� DODQ� GLSQRWWD�� \DúDP� NRúXOODUÕQÕ� DoÕNODPDN� LoLQ� |UQHNOHU�
YHULOPLúWLU��%XQD�J|UH�\L\HFHN�YH\D�WÕEEL�KL]PHWOHU�JLEL�\DúDPÕQ�GHYDPÕQÕ�VD÷ODPDNWD�
vazgeoLOPH]� RODQ� WHPHO� ND\QDNODUGDQ�NDVÕWOÕ� ELoLPGH�\RNVXQ�EÕUDNPD�\D� GD� HYOHUGHQ�
VLVWHPOL�ELU�ELoLPGH�X]DNODúWÕUPD�\DúDP�NRúXOODUÕQÕQ�NDSVDPÕ�LoHULVLQGHGLU�142     

             (GG��*UXS�øoLQGHNL�'R÷XPODUÕ�(QJHOOHPHN�$PDFÕ\OD�7HGELUOHU�'D\DWPD�    

8OXVODUDUDVÕ�+XNXN�.RPLV\RQX¶QXQ� øQVDQOÕ÷ÕQ�%DUÕúÕ� YH�*�YHQOL÷L�$OH\KLQH�
øúOHQHQ�6XoODU��EDúOÕ÷Õ�DOWÕQGD�KD]ÕUODGÕ÷Õ�WDVODNWD�GD�EHOLUWLOGL÷L�JLEL�� WHGELUOH�GD\DWPD�
LIDGHVL\OH� ]RUODPD� XQVXUXQXQ� JHUHNOLOL÷L� NDVWHGLOPHNWHGLU�143� .ODVLN� WHGELUOHU� DUDVÕQGD�
NÕVÕUODúWÕUPD�� N�UWDM�� FLQVOHULQ� D\UÕ� WXWXOPDVÕ�� HYOLOLNOHULQ� \DVDNODQPDVÕ� \HU� DOÕU�� %D]Õ�
                                                
140 Byron, s. 170 
141 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the  
     Elements of Crimes, s.7 
142 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the  
     Elements of Crimes, s.7, dip not 4 
143 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 46, para. 16 
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N�OW�UOHUGH��WHFDY�]H�X÷UDPÕú�YH\D�EDúNDVÕQÕQ�oRFX÷XQX�WDúÕPÕú�NDGÕQÕQ�HYOHQPH�úDQVÕ�
ROPDGÕ÷ÕQGDQ�� WHFDY�]�Q� GH� JUXSWDNL� GR÷XPODUÕ� HQJHOOH\HQ� ELU� \|QWHP� ROGX÷X� LIDGH�
edilmektedir.144   

Bu�ILLO�LOH�LOJLOL�V|\OHQHELOHFHN�GL÷HU�ELU�|QHPOL�QRNWDGD��GR÷XPODUÕ�HQJHOOHPHN�
LoLQ� DOÕQDQ� WHGELUOHULQ� EDúDUÕ\OD� VRQXoODQPDVÕQÕQ� JHUHNPHPHVLGLU�145 Tedbirler 

DOÕQGÕ÷ÕQGD�VR\NÕUÕP�VXoXQXQ�PDGGL�XQVXUX�JHUoHNOHúPLú�ROPDNWDGÕU�� 

Akayesu NDUDUÕQGD� 58&0�� PDGGHQLQ� DPDoODUÕ� EDNÕPÕQGDQ� \DSWÕ÷Õ�
GH÷HUOHQGLUPHGH� FLQVHO� VDNDWODPDODUÕ�� NÕVÕUODúWÕUPD� X\JXODPDODUÕQÕ�� ]RUXQOX� GR÷XP�
NRQWUROOHULQL�� FLQVOHULQ� D\UÕ� WXWXOPDVÕQÕ� YH� HYOLOLNOHULQ� \DVDNODQPDVÕQÕ� JUXS� LoLQGHNL�
GR÷XPODUÕ� HQJHOOHPHN� DPDFÕ\OD� GD\DWÕODQ� WHGELUOHU� RODUDN� Jörmektedir.146 Mahkeme, 

JUXED�DLGL\HWLQ�EDEDQÕQ�NLPOL÷L\OH�EHOLUOHQGL÷L�DWDHUNLO�WRSOXPODUGD�JUXEXQ�NDGÕQODUÕQÕQ�
EDúND� JUXEXQ� HUNHNOHUL� WDUDIÕQGDQ� NDVWHQ� WHFDY�]H� X÷UDGÕ÷Õ� GXUXPODUGD�� GR÷DQ� oRFXN�
DQQHVLQLQ� JUXEXQD� DLW� RODPD\DFD÷ÕQGDQ� WHFDY�]�� GH� GR÷XPODUÕ� HQJHOOHPHN� DPDFÕ\OD�
GD\DWÕODQ�WHGELU�RODUDN�J|UPHNWHGLU��%XQXQ�\DQÕ�VÕUD�WHFDY�]H�X÷UD\DQ�NDGÕQ��\DúDGÕ÷Õ�
FLGGL�WUDYPD�QHGHQL\OH�VRQUDGDQ�oRFXN�GR÷XUPD\Õ�UHGGHGHELOLU��'ROD\ÕVÕ\OD�EX�|UQHNWH�
ROGX÷X� JLEL� GR÷XPODUÕ� HQJHOOHPHN� DPDFÕ\OD� GD\DWÕODQ� WHGELU� ]LKLQVHO de olabilir. 

)L]LNVHO� \|QWHPOHULQ�\DQÕQGD��JUXS��\HOHULQGH�NRUNX�YH� WUDYPD\D�\RO� DoDFDN�]LKLQVHO�
\|QWHPOHUOH�GH�GR÷XPODU�HQJHOOHQHELOLU�147 RUCM, Musema, Rutaganda, Kayishema ve 

Ruzindana GDYDODUÕQGD�D\QÕ�GH÷HUOHQGLUPHGH�EXOXQPXúWXU�148 

              UluslaraUDVÕ�&H]D�0DKNHPHVL¶QLQ�KD]ÕUOÕN�NRPLV\RQXQXQ�VXoODUÕQ�XQVXUODUÕ\OD�
LOJLOL�WDVODN�PHWQLQGH�V|]�NRQXVX�VXoXQ�XQVXUODUÕ�úX�úHNLOGH�LIDGH�HGLOPLúWLU� 

             “1-�)DLO�ELU�\D�GD�ELUGHQ�ID]OD�NLúL\H�EHOOL�WHGELUOHUL�GD\DWPDOÕGÕU�� 

2-�%X�NLúL�YH\D�NLúLOHU��EHOLUOL�ELU�PLOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXED�PHQVXS�
ROPDOÕGÕU� 

                                                
144 Byron, s. 172 
145 %DúDN��V�������D\QÕ�\|QGH�%\URQ��V����� 
146 “The Prosecutor Versus Jean-Paul Akayesu”, para. 507 
147 “The Prosecutor Versus Jean-Paul Akayesu”, para. 508 
148 “The Prosecutor v. Alfred Musema”, para. 158,  The Prosecutor v. Georges Anderson Nderubumwe Rutaganda” 

     para. 53, “The Prosecutor Versus Clement Kayishema And Obed Ruzindana”, para. 117 
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3-�)DLO��PLOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXEX�NÕVPHQ�\D�GD�WDPDPHQ�\RN�HWPHN�
NDVWÕ\OD�KDUHNHW�HWPLú�ROPDOÕGÕU� 

              4-�'D\DWÕODQ�WHGELUOHU�JUXS�LoLQGHNL�GR÷XPODUÕ�HQJHOOHPH�DPDoOÕ�ROPDOÕGÕU� 

              5-�)LLO��JUXED�NDUúÕ�\DSÕODQ�EHQ]HU�ILLOOHULQ�|UQH÷L�ED÷ODPÕQGD�J|U�OPHOL�\D�GD�
ILLOLQ�NHQGLVL�E|\OH�ELU�HWNL\L�ROXúWXUPDOÕGÕU�´149  

   �����������7HGELUOHULQ� QHOHU� ROGX÷X� LIDGH� HGLOPLú� ROVD� GD� EX� NDYUDPÕQ� GDKD� GD�
JHQLúOHWLOHELOHFH÷L�J|]�|Q�QGH�EXOXQGXUXOPDOÕGÕU�� 

�HH��*UXSWDNL�dRFXNODUÕ�%DúND�%LU�*UXED�=RUOD�1DNOHWPHN� 

              6R\NÕUÕP�6|]OHúPHVL¶QLQ�KD]ÕUOÕN�DúDPDODUÕQGD�<XQDQOÕ�GHOHJHQLQ�WHNOLI�HWWL÷L�
EX� |QHUL� WDUWÕúPDODUD� QHGHQ� ROPXúWXU�150� 7DUWÕúPDODUÕQ� VHEHEL� ED]Õ� GHOHgelerin bu fiili 

IL]LNVHO�VR\NÕUÕPGDQ�oRN�N�OW�UHO�VR\NÕUÕP�RODUDN�HOH�DOPDVÕ�YH�N�OW�UHO�VR\NÕUÕPÕQ�GD�
V|]OHúPH� NDSVDPÕQGD� \HU� DOPDPDVÕGÕU�� $QFDN� oRFXNODUÕQ� ]RUOD� WDúÕQPDVÕQÕQ� IL]LNVHO�
\RN� HWPH\OH� ED÷ODQWÕOÕ� RODELOHFH÷LQLQ� NDEXO�QGHQ� VRQUD� |QHUL�EHQLPVHQLS� V|]OHúPH\H�
JLUPLúWLU�151    

��������������6|]�NRQXVX�ILLOL�DoÕNODPD\D�oDOÕúÕUNHQ��PDGGHQLQ�DPDFÕ\OD�ED÷ODQWÕOÕ�RODUDN�ELU�
VRUX�DNÕOODUD�JHOPHNWHGLU��%XUDGD�DPDo��DFDED�\DOQÕ]FD�KHGHIOHQHQ�JUXEXQ�oRFXNODUÕQÕ�
DLOHGHQ�NRSDUÕS��R�JUXEXQ�IL]LNVHO�DQODPDGD�\RN�ROPDVÕQÕ�PÕ�VD÷ODPDNWÕU�\RNVD�EXQXQOD�
VÕQÕUOÕ� NDOPD\DUDN� DLOHGHQ� NRSDUÕODQ� oRFXNODUÕ�� IDLOOHULQ� LVWHGL÷L� GR÷UXOWXVXQGD� NHQGL�
VHoWLNOHUL� JUXSODUD� QDNOHGHUHN� R� JUXEXQ� NLPOL÷LQLQ� oRFXNODUD� DúÕODQPDVÕ� PÕGÕU��
'RNWULQGH� $N�Q� PDGGH\L� DoÕNODUNHQ�� EX� ILLO� LOH� DPDoODQDQÕQ�� oRFXNODUÕ� PHQVXS�
ROGXNODUÕ�JUXSWDQ�NRSDUWDUDN�JUXEXQ�N�OW�U�QGHQ�YH�NLPOL÷LQGHQ�X]DNODúWÕUPDN��EDúND�
ELU� JUXEXQ� |]HOOLNOHULQL� EDVNÕQ� ELU� RUWDPGD� oRFXNODUD� EHQLPVHWPHN� YH� R� NLPOL÷L�
WDúÕWPDN� RODUDN� DoÕNODPÕúWÕU�152� 'ROD\ÕVÕ\OD� \D]DU�� oRFXNODUÕQ� \DOQÕ]FD gruptan 

NRSDUWÕOPDVÕQÕ�NDEXO�HWPHPHNWHGLU��0DGGHQLQ�X\JXODPD�DODQÕQÕ�GDUDOWDFDN�EX�\RUXPD�
NDWÕOPDPDNWD\ÕP��0DGGHQLQ�DPDFÕ�EDNÕPÕQGDQ��H÷HU�VR\NÕUÕPD�\|QHOLN�JUXEX�\RN�HWPH�
                                                
149 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the 
     Elements of Crimes, United Nations, s. 7 
150 Byron, s. 174 
151 Byron, s. 174 
152 Akün, ³0LOOHWOHUDUDVÕ�0DKNHPH�øoWLKDWODUÕQGD�-HQRVLG´��V���� 
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NDVWÕ� LVSDWODQDELOL\RUVD�oRFXNODUÕ��PD÷GXU�JUXSWDQ�]RUOD� oÕNDUPD\OD�VXoXQ�ROXúDFD÷ÕQÕ�
G�ú�Q�\RUXP�� 

%X� PDGGHGH� WDUWÕúDELOHFH÷LPL]� ELU� GL÷HU� SUREOHP� LVH� ³oRFXN´� NDYUDPÕ\OD�
DQODWÕOPDN� LVWHQHQLQ� QH� ROGX÷XGXU�� dRFX÷X� EHOLUOHUNHQ� KDQJL� \Dú� NÕVWDV� DOÕQPDOÕGÕU"�
'RNWULQ�� %0�dRFXN�+DNODUÕ\OD�h]HULQH� 6|]OHúPH¶\H� DWÕIOD� oRFX÷XQ� ��� \DúÕQ� DOWÕQGD�
olmDVÕ�JHUHNWL÷L�V|\OHQPHNWHGLU�153�$QFDN����\DúÕQD�\DNODúPÕú�ELU�oRFX÷XQ��PDGGHQLQ�
DPDoODGÕ÷Õ�ELoLPGH�JUXSVDO�NLPOL÷LQL�ND\EHWPHVLQLQ�]RU�ROGX÷X�GD�V|\OHQPHNWHGLU�154  

��������������8OXVODUDUDVÕ�+XNXN�.RPLV\RQX¶QXQ� øQVDQOÕ÷ÕQ�%DUÕúÕ� YH�*�YHQOL÷L�$OH\KLQH�
øúOHQHQ� 6XoODU� EDúOÕ÷Õ� DOWÕQGD� KD]ÕUODGÕ÷Õ� WDVODNWD�� oRFXNODUÕQ� QDNOHGLOPHVLQLQ� JUXEXQ�
JHOHFHNWHNL�YDUROXúXQGD�FLGGL�VRQXoODUD�QHGHQ�RODFD÷Õ�EHOLUWLOPLúWLU�155    

              RUCM Akayesu NDUDUÕQGD��WÕSNÕ�JUXS�LoLQGHNL�GR÷XPODUÕ�HQJHOOHPHN�DPDFÕ\OD�
tedbirler dayaWPD� NRúXOX\OD� LOJLOL� \DSWÕ÷Õ� \RUXP� JLEL� PDGGHQLQ�� \DOQÕ]FD� IL]LNVHO�
QDNLOOHUL�GH÷LO�D\QÕ�]DPDQGD�oRFXNODUÕQ�ELU�JUXSWDQ�GL÷HULQH�]RUOD�QDNOHGLOPHVLQH�VHEHS�
RODQ� WHKGLW�YH� WUDYPD\Õ�GD�NDSVDP� LoLQH�DOGÕ÷ÕQÕ�EHOLUWPHNWHGLU�156 RUCM bu yorumu 

Musema, Rutaganda, Kayishema ve Ruzindana GDYDODUÕQGD�GD�EHQLPVHPLúWLU�157 

�������������0DGGH�JHoHQ�]RUOD�LEDUHVLQGHQ��J�o�NXOODQDUDN�\D�GD�N|W��GDYUDQDUDN�oRFXNODUÕ�
QDNOHWPHN�úHNOLQGH�ELU�DQODP�oÕNDUÕOPDPDOÕGÕU��1RUPDO�ELU�oRFX÷D�J|VWHULOPHVL�JHUHNOL�
VD\JÕ\OD�oRFX÷X�QDNOHGHUHN�YH�D\QÕ�]DPDQGD�DLOHVLQH�GH�KHUKDQJL�ELU�ILLOGH�EXOXQPDGDQ�
GD�EX�VXo�LúOHQHELOLU�158�0DKNHPHQLQ�GH�EHOLUWWL÷L�JLEL�WHKGLW�� WUDYPD�JLEL�EDVNÕ�DOWÕQGD�
EX�ILLO�LúOHQHELOLU��GROD\ÕVÕ\OD��N|W��PXDPHOHQLQ�NDQÕWODQPDVÕ�]RUXQOXOX÷X�\RNWXU�� 

             Doktrinde EX� PDGGH� DOWÕQGD�� JUXED� DLGL\HWLQ� EDEDQÕQ� NLPOL÷L\OH� EHOLUOHQGL÷L�
DWDHUNLO� WRSOXPODUGDNL� WHFDY�]� VRQXFX� JHUoHNOHúHQ� KDPLOHOLNOHUGH�� G�úPDQÕQ� NLPOL÷L�

                                                
153�%DúDN��V�������%\URQ�V����� 
154�%DúDN��V����� 
155 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 46, para. 17 
156 “The Prosecutor Versus Jean-Paul Akayesu”, para. 509 
157 “The Prosecutor v. Alfred Musema”, para. 159,  “The Prosecutor v. Georges Anderson Nderubumwe Rutaganda”   
     para. 54, “The Prosecutor  Versus Clement Kayishema And Obed Ruzindana”, para. 118 
158 Byron, s. 175 
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]RUOD� GD\DWÕOGÕ÷ÕQGDQ�� GR÷DFDN� oRFXNODUÕQ� GD� ELU� QHYL�PD÷GXU� JUXSWDQ� GL÷HULQH� ]RUOD�
nakledilmesinin yöntemi�RODUDN�J|U�OP�úW�U�159  

�������������8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QLQ�KD]ÕUOÕN�NRPLV\RQXQXQ�VXoODUÕQ�XQVXUODUÕ\OD�
LOJLOL�WDVODN�PHWQLQGH�LVH�V|]�NRQXVX�VXoXQ�XQVXUODUÕ�úX�úHNLOGH�EHOLUWLOPLúWLU� 

“1-�)DLO�ELU�\D�GD�ELUGHQ�ID]OD�NLúL\L�]RUOD�QDNOHWPHOLGLU� 

              2-�%X�NLúL�YH\D�NLúLOHU��EHOLUOL�ELU�PLOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXED�PHQVXS�
ROPDOÕGÕU� 

              3-�)DLO��PLOOL��HWQLN��ÕUNL�\D�GD�GLQL�ELU�JUXEX�NÕVPHQ�\D�GD�WDPDPHQ�\RN�HWPHN�
NDVWÕ\OD�KDUHNHW�HWPLú�ROPDOÕGÕU� 

              4- Nakil�ELU�JUXSWDQ�GL÷HULQH�ROPDOÕGÕU� 

              5-�.LúL�\D�GD�NLúLOHU����\DúÕQ�DOWÕQGD�ROPDOÕGÕU� 

              6-�)DLO��EX�NLúL�YH\D�NLúLOHULQ����\DúÕQ�DOWÕQGD�ROGX÷XQX�ELOL\RU�YH\D�ELOPHVL�
gerekiyor. 

              7-�)LLO��JUXED�NDUúÕ�\DSÕODQ�EHQ]HU�ILLOOHULQ�|UQH÷L�ED÷ODPÕQGD�J|U�OPHOL�\D�GD�
ILLOLQ�NHQGLVL�E|\OH�ELU�HWNL\L�ROXúWXUPDOÕGÕU�´160 

          ����0DGGHGH� \HU� DODQ� GLSQRWWD� ³]RUOD´� LIDGHVLQLQ� IL]LNVHO� ]RUODPD\OD� VÕQÕUOÕ�
ROPDGÕ÷Õ��úLGGHW�NRUNXVX��]RUODPD��DOÕNR\PD��SVLNRORMLN�EDVNÕ��J�F�Q�N|W�\H�NXOODQÕPÕ�
JLEL� HWNHQOHULQ� VHEHS� ROGX÷X� NRUNX\X� YH\D� EDVNÕFÕ� GXUXPGD� ROPDQÕQ� DYDQWDMÕQÕ�
NXOODQDUDN�GL÷HU�NLúLOHUGH�ROXúDQ�]RUOD\ÕFÕ�EDVNÕ\Õ�GD�LoHUGL÷L�EHOLUWLOPHNWHGLU�161               

 

 

                                                
159 Byron, s. 176 
160 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the  
     Elements of Crimes, s. 7-8 
161 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the  
     Elements of Crimes, s. 7, dip not 5 
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'��62<.,5,0�68d81'$�.øùø6(/�62580/8/8.��9(��øù7ø5$. 

              UluslaraUDVÕ� KXNXNWD� NLúLOHULQ� VRUXPOXOX÷XQD� JLGLOHELOPHVL� \|Q�QGHNL�
JHOLúPHGH�1�UPEHUJ�0DKNHPHVL� oRN� |QHPOL� ELU� URO� R\QDPÕúWÕU��<DOQÕ]FD� GHYOHWOHULQ�
GH÷LO� ELUH\OHULQ� GH� XOXVODUDUDVÕ� KXNXND� X\JXQ� GDYUDQPDVÕ� JHUHNWL÷L� LONHVL�� EX�
PDKNHPHQLQ�NXUXOPDVÕ\OD�RUWD\D�oÕNPÕúWÕU�162   

��������������1�UPEHUJ� 6WDW�V�¶QGH� D\UÕFD� XOXVODUDUDVÕ� KXNXND� J|UH� VXo� LúOH\HQ� ELU�
NLPVHQLQ�� GHYOHW� EDúNDQÕ� \D� GD� K�N�PHW� \HWNLOLVL� ROPDVÕ� VÕIDWÕ\OD� KDUHNHW� HWPLú�
ROPDVÕQÕQ� R� NLúL\L� XOXVODUDUDVÕ� KXNXNWDQ� GR÷DQ� VRUXPOXOXNWDQ� NXUWDUPD\DFD÷ÕQÕQ�
belirWLOPLú� ROPDVÕ� GD� ND\GD� GH÷HU� ELU� JHOLúPHGLU�� $\QÕ� LONH� 6R\NÕUÕP� 6|]OHúPHVL¶QLQ�
G|UG�QF�� PDGGHVLQH�� V|]� NRQXVX� VXoX� LúOH\HQOHULQ� DQD\DVDO� VRUXPOX� \|QHWLFL�� NDPX�
J|UHYOLVL� YH\D� |]HO� NLúL� ROXS� ROPDGÕ÷ÕQD� EDNÕOPDGDQ� FH]DODQGÕUÕODFD÷Õ� úHNOLQGH�
JHoPLúWLU����� 

So\NÕUÕP�6|]OHúPHVL¶QLQ� �o�QF��PDGGHVLQGH�KDQJL� ILLOOHULQ� FH]DODQGÕUÕODFD÷Õ�
EHOLUWLOPLúWLU��%XQD�J|UH��6R\NÕUÕP�� VR\NÕUÕP�JHUoHNOHúWLUPHN� LoLQ�\DSÕODQ�DQODúPDODU��
VR\NÕUÕPÕ� JHUoHNOHúWLUPHN� LoLQ� GR÷UXGDQ� YH� DOHQL� RODUDN� JHUoHNOHúWLULOHQ� WDKULNOHU��
VR\NÕUÕPD� WHúHEE�V� YH� VR\NÕUÕPD� LúWLUDN� FH]DODQGÕUÕODFDNWÕU�� Ad hoc mahkemelerin 

VWDW�OHULQGH�GH�NRQX�D\QÕ�úHNLOGH�G�]HQOHQPLúWLU��$QFDN�EX�QRNWDGD�EX�PDKNHPHOHULQ�
VWDW�OHULQGH� D\UÕ� ELUHU� PDGGH� RODUDN� ELUH\VHO� VRUXPOXOXN� KDOOHUL� GH� G�]HQOHQPLúWLU��
EYUCM, Stakic davasÕQGD� VR\NÕUÕP� VXoX� LOH� LOJLOL� G�]HQOHPHQLQ�� VWDW�GH�G�]HQOHQHQ�
ELUH\VHO� VRUXPOXOXN� KDOOHULQLQ� |]HO� ELU� G�]HQOHPHVL� ROXS� ROPDGÕ÷Õ\OD� LOJLOL� \DSWÕ÷Õ�
VRUJXODPDGD��KHU�LNL�G�]HQOHPHQLQ��GH�|]�RODUDN�D\QÕ�ROGX÷X�VRQXFXQD�YDUPÕúWÕU�163    

              RUCM Akayesu NDUDUÕQGD� LúWLUDN�ROJXVXQXQ��KHP�$QJOR-6D[RQ�KHP�GH�.ÕWD�
$YUXSDVÕ�VLVWHPLQGH�FH]DL�VRUXPOXOX÷XQXQ�ELU�úHNOL�ROGX÷XQX�LIDGH�HWPHNWHGLU�164�øúWLUDN�
ELU� NLPVHQLQ� VXoX� JHUoHNOHúWLUPHN� LoLQ� GL÷HUOHUL\OH� RUWDNOÕ÷ÕQÕ� LIDGH� HWPHNWHGLU��
0DKNHPH�D\UÕFD��LúWLUDN�LOH�LOJLOL�IDLOLQ�VRUXPOXOX÷XQD�JLGLOHELOPHVL�LoLQ��VXo�RUWDNOÕ÷ÕQÕ�
FH]DODQGÕUDQ�ELU�\DVDQÕQ�ROPDVÕ�JHUHNWL÷L�GH� LIDGH�HWPHNWHGLU�165 Mahkeme bu davada, 

                                                
162�$U]X�$OLEDED��³8OXVODUDUDVÕ�&H]D�0DKNHPHVLQLQ�.XUXOXúX´���Ankara Üniversitesi Hukuk Fakültesi Dergisi,  
�����&LOW�������������6D\Õ��-4, s. 185 
163 “Prosecutor v. Milomir Stakic”, para.531 
164 “The Prosecutor Versus Jean-Paul Akayesu”,  para. 527 
165 “The Prosecutor Versus Jean-Paul Akayesu”,  para. 527-529 
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VWDW�Q�Q� VR\NÕUÕP� VXoX\OD� \XNDUÕGD� EDKVHGLOHQ� G�]HQOHPHVLQLQ� LúWLUDN� NDYUDPÕQÕ�
WDQÕPOD\DPDGÕ÷ÕQÕ�EHOLUWHUHN�Lo�KXNXNWDQ�\DUGÕP�DOPDNWDGÕU��%XQD�J|UH��LúWLUDNoLQLQ�GH�
QH�DPDoOD�NXOODQÕODFD÷ÕQÕ�ELOPHVL�ND\GÕ\OD��VR\NÕUÕPGD�NXOODQÕODFDN�VLODKODUÕ�YH�DOHWOHUL�
VD÷ODPDN�� 6R\NÕUÕPÕ� SODQODPDGD� YH\D� VR\NÕUÕP� ILLOOHULQL� RODQDNOÕ� NÕOPDN� LoLQ� IDLOH�
\DSÕODFDN�\DUGÕP��6R\NÕUÕP�VXoXQD�GR÷UXGDQ�NDWÕOPD\ÕS�DQFDN�LúOHQPHVL�LoLQ�WDOLPDWODU�
YHUPHN�� IDLOL� NRUNXWPDN�� J�F�Q�Q� YHUGL÷L� RWRULWH\L� VXLVWLPDO� HWPHN� YH\D� GR÷UXGDQ�
NÕúNÕUWÕS�WDKULN�HWPHN�VR\NÕUÕP�VXoXQGDNL�LúWLUDN�KDOOHULGLU��0DKNHPH�D\UÕFD�LúWLUDNoLQLQ�
H\OHPL� VÕUDVÕQGD�� JHUoHNOHúHQ� VXoXQ� JHQHO� RODUDN� HVDVÕQÕ� ELOPHVL� JHUHNWL÷LQL� GH�
EHOLUWPLúWLU��øúWLUDNoL�ELOLQoOL�RODUDN�KDUHNHW�HWPHOLGLU�166   

RUCM Akayesu�NDUDUÕQGD�LúWLUDNoLQLQ�ELOLQoOL�ROPD�KDOLQL�DoÕNODUNHQ�JHWLUGL÷L�
\RUXP� ND\GD� GH÷HUGLU�� gUQH÷LQ� LúWLUDNoL� IDLO�� |OG�UPH� ILLOLQH� \DUGÕP� HWPLú� ROVXQ��
gOG�UPH�VXoXQXQ�DVÕO�DPDFÕQÕQ��PD÷GXUXQ�DLW�ROGX÷X�JUXEX�NÕVPHQ�\D�GD�WDPDPHQ�\RN�
HWPHN� ROGX÷XQXQ� IDUNÕQGD� GH÷LOVH� EX� GXUXPGD� LúWLUDNoL�� |OG�UPH� ILLOLQH� LúWLUDN� HWPLú�
ROPDNWDQ�FH]D�DODFDN��VR\NÕUÕP�VXoXQD�LúWLUDN�HWPLú�ROPDNWDQ�FH]D�DOPD\DFDNWÕU��(÷HU�
LúWLUDN� HGHQ� IDLO�� |OG�UPH� VXoXQXQ� VR\NÕUÕP�NDVWÕ\OD� \DSÕOGÕ÷ÕQÕ�ELOL\RU� \D�GD�ELOPHVL�
JHUHNL\RUVD��NHQGLVLQGH�VR\NÕUÕP�NDVWÕ�ROPDVD�GDKL��EX�GXUXPGD�VR\NÕUÕP�VXoXQGD�VXo�
RUWD÷Õ� GXUXPXQD� JHOHFHNWLU�167� 6RQ� GXUXPGD� LúWLUDNoLQLQ� |]HO� NDVWOD� KDreket etmesine 

JHUHN�\RNWXU��DQFDN�\DUGÕP�HWWL÷L�ILLOOHULQ�VR\NÕUÕP�DPDFÕ\OD�\DSÕOPÕú�ROGX÷XQX�ELOPHVL�
gerekmektedir.  

              EYUCM Stakic NDUDUÕQGD�� VR\NÕUÕP� VXoXQD� \DUGÕPFÕ� ROPDNWDQ�
EDKVHGHELOPHPL]� LoLQ�� VXoXQ� WDPDPODQPDVÕQGD� \HWHUL� NDGDU� SD\Õ� RODn fiillerin veya 

WHúYLNOHULQ�ROPDVÕ�JHUHNWL÷LQL�EHOLUWPLúWLU�168   

��������������8OXVODUDUDVÕ� +XNXN� .RPLV\RQX� øQVDQOÕ÷ÕQ� %DUÕúÕ� YH� *�YHQOL÷L� $OH\KLQH�
øúOHQHQ�6XoODUOD�LOJLOL�oDOÕúPDVÕQGD�VR\NÕUÕP�VXoX�LoLQ�D\UÕFD�VRUXPOXOXN�LOH�LOJLOL�PDGGH�
EHOLUOHPHPLú�� LQVDQOÕ÷D� NDUúÕ� VXoODU�� VDYDú� VXoODUÕ� YH� VR\NÕUÕP� VXoODUÕQÕ� GD� NDSVD\DQ�
ELUH\VHO�VRUXPOXOXN�EDúOÕ÷Õ�DOWÕQGD�JHQHO�ELU�PDGGH�LoHULVLQGH�NRQX\X�HOH�DOPÕúWÕU��%XQD�
J|UH� LúWLUDNWHQ� EDKVHGHELOPHPL]� LoLQ�� VXoXQ� LúOHQPHVL� HQ� D]ÕQGDQ� VXoD� WHúHEE�V�
edilmesi gerekmekteGLU�� $\UÕFD� LúWLUDN� HGHQLQ� VRUXPOX� RODELOPHVL� LoLQ� \DSWÕ÷Õ�
                                                
166 “The Prosecutor Versus Jean-Paul Akayesu”, para. 537-538 
167 “The Prosecutor Versus Jean-Paul Akayesu”, para. 540-546 
168 “Prosecutor v. Milomir Stakic”, para. 533 
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\DUGÕPODUÕQ� VXoXQ� ROXúXPXQD� HWNLVL� ROGX÷XQX� ELOPHVL� JHUHNPHNWHGLU�� %XQD� LODYHWHQ�
\DSÕODQ�\DUGÕPODUÕQ� VXo�DoÕVÕQGDQ�|QHPOL�ROPDVÕ�JHUHNPHNWHGLU��6XoXQ� LúOHQPHVL� LoLQ�
DQODúPD�\D�GD�SODQD�GR÷UXGDQ�LúWLUDN�HGHQOHU��VXoXQ�LúOHQPHVL� LoLQ�GR÷UXGDQ�YH�DOHQL�
WDKULNWH�EXOXQDQODU��VXoD� WHúHEE�V�HGLS�GH�LUDGHOHUL�GÕúÕQGD�JHOLúHQ�ROD\ODU�QHWLFHVLQGH�
VXoXQ�ROXúDPDPDVÕ�GXUXPGDNLOHU�GD�V|]�NRQXVX�VXoODUGDQ�GROD\Õ�NLúLVHO�RODUDN�VRUXPOX�
WXWXODFDNWÕU�169                          

E) SOYKIRIM SUÇUNDA AST-h67� ø/øù.ø6ø� 1(7ø&(6ø1'(�
2/8ù$1�62580/8/8.�'85808 

6R\NÕUÕP� VXoXQGD� NLúLVHO� VRUXPOXOXN� LOH� LOJLOL� D\UÕ� ELU� EDúOÕN� DOWÕQGD�
incelenmeyi gerektiren problem ast-�VW�LOLúNLVL�QHWLFHVLQGH�ROXúDQ�VRUXPOXOXN�KDOOHULGLU�� 

              Bu konunun ilk görünümü XOXVODU� DUDVÕ� FH]D� KXNXNXQGD� |]HOOLNOH� VDYDú�
VXoODUÕQGD�J�QGHPH�JHOHQ��DVW�PDNDPÕQGD�RODQ�NLPVHQLQ��VWWHQ�DOGÕ÷Õ�HPUL�X\JXODPD�
]RUXQOXOX÷X� VÕUDVÕQGD� LúOHGL÷L� XOXVODUDUDVÕ� VXoODUOD� LOJLOLGLU�� 1RUPDO� GXUXPGD� DVW�
DPLULQGHQ� DOGÕ÷Õ� HPUL� JHUoHNOHúWLUPHNOH� \�N�PO�G�U�� $VNHUL� DODQGD�� DVW� GXUXPXQGD�
VXED\ODU� \D� GD� DVNHUOHU� DOGÕNODUÕ� HPLUOHUL� \HULQH� JHWLULS� JHWLUPHPH\L� G�ú�Q�UOHUVH�
JHFLNPH� PH\GDQD� oÕNDU�� %X� GXUXP�� G�úPDQD� GLUHQPHN� LoLQ� ]DPDQ� YH� RODQDN�
VD÷OD\DFD÷ÕQGDQ��NDPX�J�YHQOL÷LQL�WHKOLNH�DOWÕQD�VRNDFDNWÕU�170 Bunun gibi amir emrine 

LWDDW�HWPH�\|Q�QGH�\DSÕODQ�ELU�VDYXQPD��VXo�LúOHPH\H�PD]HUHW�VD\ÕOPDPDNWDGÕU�DQFDN�
VXoD�KDILIOHWLFL�JHUHNoH�QLWHOL÷L�YHUPHNWHGLU�171 

��������������%X� NRQXQXQ� LNLQFL� J|U�Q�P�� LVH� �VW� \DQL� DPLU� NRQXPXQGDNL� NLúLQLQ, emri 

DOWÕQGD�EXOXQGXUGX÷X�DVWODUÕQ�QHGHQ�ROGX÷X�VXoODUOD�LOJLOL�VRUXPOXOX÷XQD�JLGLOHELOPHVL�
PHVHOHVLGLU��*HQHOGH�GDKD�oRN�WDUWÕúÕODQ�EX�GXUXPGXU�� 

�������������gQFHOLNOH��VW�Q�HPUL�GH�GHQLOHQ�LON�GXUXPX�VR\NÕUÕP�VXoX�DoÕVÕQGDQ�HOH�DODOÕP��
RUCM Statüsü’nüQ����PDGGHVLQLQ����IÕNUDVÕQGD��YH�(<8&0�6WDW�V�¶Q�Q����PDGGHVLQLQ�
���IÕNUDVÕQGD�NRQX\D�LOLúNLQ�G�]HQOHPH�GH�EXOXQXOPXúWXU��%XQD�J|UH� 

                                                
169 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 18-19 
170 Alia <ÕOPD]��8OXVODUDUDVÕ�&H]D�+XNXNX�(O�.LWDEÕ��øNLQFL�%DVÕ��øVWDQEXO��%HWD�%DVÕP��������V����� 
171�<ÕOPD]��V���� 
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�������������³� 6DQÕ÷ÕQ�� �VW�Q�Q� \D� GD� K�N�PHWLQLQ� HPULQH� X\JXQ� GDYUDQPDVÕ� RQX� FH]DL�
VRUXPOXOXNWDQ� NXUWDUPD\DFDNWÕU�� DQFDN� DGDOHWLQ� JHUHNWLUGL÷L� GXUXPGD� XOXVODUDUDVÕ�
PDKNHPH�FH]D\Õ�KDILIOHWHELOLU�´172   

$VOÕQGD�EX�PDGGH�1�UPEHUJ�SUHQVLSOHULQGHQ�VRQUD�ELU�oRN�XOXVODUDUDVÕ�KXNXN�
PHWQLQH� JHoPLúWLU�� *HUoHNWHQ� GH� 1�UPEHUJ� 3UHQVLSOHUL¶QLQ� G|UG�QF�V�QGH�� ELU�
kimsenin hükümetin veya amiULQL�HPUL�LOH�KDUHNHW�HWPLú�ROPDVÕQÕQ��R�NLúL\L�XOXVODUDUDVÕ�
KXNXNWDQ� GR÷DQ� VRUXPOXOXNWDQ� NXUWDUPD\DFD÷Õ� EHOLUWLOPLú�� DQFDN� EX� GXUXPGD� NLúLQLQ�
DKODNL�ELU�VHoLP�\DSPD�úDQVÕQD�VDKLS�ROPDVÕ�JHUHNWL÷L�LIDGH�HGLOPLúWLU��173 Burada ahlaki 

VHoLP� \DSPD� úDQVÕ\OD� LIDGH� HGLOPHN� LVWHQHQ�� NLúLQLQ� LUDGHVLQLQ� VDNDWODQPDGÕ÷Õ�
GXUXPODUGÕU�� 

��������������8OXVODUDUDVÕ� +XNXN� .RPLV\RQX� øQVDQOÕ÷ÕQ� %DUÕúÕ� YH� *�YHQOL÷L� $OH\KLQH�
øúOHQHQ�6XoODUOD�LOJLOL�WDVOD÷ÕQGD��D]�|QFH�LIDGH�HGLOHQ�XOXVODUDUDVÕ�FH]D�PDKNHPHOHULQLQ�
statülerinde geçHQ� SUHQVLEL� WHNUDUODPÕúWÕU�� .RPLV\RQ� EX� SUHQVLEL� \RUXPODUNHQ��
XOXVODUDUDVÕ�KXNXNWD�ED]Õ�VXoODUÕQ�GR÷DVÕ�JHUH÷LQFH���VW�PHYNLGHNL�NLúLOHULQ�GROD\OÕ�YH�
GROD\VÕ]�NDWÕOÕPÕQÕ�]RUXQOX�NÕOGÕ÷ÕQÕ�LIDGH�HWPLúWLU�174 Komisyona göre özellikle ciddiyet 

YH� E�\�NO�N� EDNÕPÕQGDQ� \D\JÕQ� YH\D� VLVWHPOL� ELU� ELoLPGH� SODQODQPÕú� VXoODUGD� EX�
\RUXPXQ�JHoHUOL÷L�GDKD�GR÷UX�RODFDNWÕU��gUQH÷LQ�VR\NÕUÕP�VL\DVHWLQL�SODQOD\DQ�K�N�PHW�
\HWNLOLVL�� DVWÕQD� VR\NÕUÕP� VXoXQXQ� LúOHQPHVL� LoLQ� HPLU� YHUHQ� \D� GD� VXoXQ� LúOHQGL÷LQL�
ELOGL÷L�KDOGH�|QOHPH\HQ�DVNHUL�NRPXWDQ��DOGÕ÷Õ�HPLUOHU�GR÷UXOWXVXQGD�VR\NÕUÕP�SODQÕQÕ�
X\JXOD\DQ� DVW� LOH� ELUOLNWH� VRUXPOX� RODFDNWÕU�� .RPLV\RQ� D\UÕFD�� H÷HU� DOGÕ÷Õ� HPLUOHUL�
X\JXOD\DQ�DVWODUÕQ�VRUXPOXOX÷XQD�JLGLOPH]�LVH�JHUoHN�VXoOXODUÕQ�FH]DVÕ]�NDODFD÷ÕQÕ�YH�
bu durumunda uluslararaVÕ� KXNXNWD� VXoODUÕQ� \DVDNODQPDVÕQÕ� VD÷OD\DQ� \DVDO� J�F�Q�Q�
HWNLVLQLQ� ]D\ÕIOD\DFD÷ÕQÕ�� SRWDQVL\HO� VXoOXODU� EDNÕPÕQGDQ� GD� FD\GÕUÕFÕ� HWNLVLQL�
\LWLUHFH÷LQL�EHOLUWPHNWHGLU�175      

                                                
172 “United Nations Statute Of  The International Criminal Tribunal For Rwanda” Article:6/4,   
     http://69.94.11.53/ENGLISH/basicdocs/statute.html, 10.02.2007 ve “United Nations Statute Of  The International   
     Criminal Tribunal For The Former Yugoslavia”, Article: 7/4,  
     http://www.un.org/icty/legaldoc-e/basic/statut/statute-feb06-e.pdf , 10.02.2007 
173 “Nürenberg Mahkemesi KuUXOXú�6HQHGLQGH�YH�0DKNHPHQLQ�.DUDUÕQGD�7DQÕQDQ��.DEXO�(GLOHQ��0LOOHWOHUDUDVÕ� 
     Hukuk Prensipleri”, Aslan Gündüz, 0LOOHWOHUDUDVÕ�+XNXN�7HPHO�%HOJHOHU-Örnek Kararlar�����%DVÕ��øVWDQEXO��� 
�����%HWD�%DVÕP��������V������ 
174 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 23, para. 1 
175 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 23-24, para. 1-3 
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8OXVODUDUDVÕ�+XNXN�.RPLV\RQX��D\UÕFD�DGDOHWLQ�JHUHNWLUGL÷L�GXUXP�LEDUHVLQL�GH�
yorumODPD\D� oDOÕúPÕúWÕU�� .RPLV\RQ�� DVW� NRQXPXQGDNL� NLPVHQLQ� VXoODUD� NDWÕOÕPÕQÕQ�
LVWHNOL�\D�GD� LVWHNVL]�ROGX÷X�KHU� LNL�GXUXPGDNL�VRUXPOXOX÷XQXQ�HúLW�ROPDGÕ÷ÕQD� LúDUHW�
HWPLúWLU�� %XQD� J|UH�� VXoXQ� LúOHQGL÷L� NRúXOODU� VÕUDVÕQGD� DVW� NRQXPXQGDNL� NLúL� DOGÕ÷Õ�
HPLUOHU� GR÷UXOWXVXQGD� H÷HU� VR\NÕUÕP� VXoXQX� JHUoHNOHúWLUPH]� LVH� NHQGLVL� YH\D�
\DNÕQODUÕQÕQ� WHKOLNH� DOWÕQD� JLUHFH÷LQL� KLVVHGL\RUVD� YH� EX� NRUNX� R� NLúL\L� VXoX�
JHUoHNOHúWLUPH\H� LWL\RUVD�� NLúLQLQ� VRUXPOXOX÷X� GDKD� D]� RODFDNWÕU�� 0DKNHPH�� VXoXQ�
LúOHQGL÷L� NRúXOODUÕ� GLNNDWH� DODUDN� EX� NRUNXQXQ� FLGGLOL÷LQL� WDUWDFDNWÕU�� 0DKNHPH� NLúL�
DoÕVÕQGDQ�DFLO�\D�GD�|QHPOL�ELU�ULVNLQ�ROPDGÕ÷Õ�VRQXFXQD�YDUÕUVD��FH]DGDQ�KHUKDQJL�ELU�
LQGLULP�\DSPD\DFDNWÕU�176  

��������������8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QL�NXUDQ�5RPD�6WDW�V�¶Q�Q�����PDGGHVLQGH�EX�
konuyD�GH÷LQLOPLúWLU��%XQD�J|UH� 

             “1-�0DKNHPHQLQ�\DUJÕ�\HWNLVLQH�JLUHQ�ELU�VXoXQ��K�N�PHW��DVNHUL�YH\D�VLYLO�ELU�
�VW� PDNDPÕQ� HPULQH� X\DQ� NLúL� WDUDIÕQGDQ� LúOHQPHVL� DúD÷ÕGDNL� GXUXPODU� GÕúÕQGD� RQX�
FH]DL�VRUXPOXOXNWDQ�NXUWDUPD\DFDNWÕU� 

              a) .LúLQLQ��K�N�PHWLQ�YH\D�V|]�NRQXVX��VW�Q�HPLUOHULQH�X\PDVÕ�\|Q�QGH�\DVDO�
\�N�PO�O�÷��YDU�LVH� 

��������������E��.LúL�HPULQ�KXNXND�D\NÕUÕ�ROGX÷XQX�ELOPL\RUVD��YH 

��������������F��(PLU�DoÕNoD�KXNXND�D\NÕUÕ�GH÷LO�LVH�� 

              2-� %X� PDGGHQLQ� DPDoODUÕ� EDNÕPÕQGDQ�� VR\NÕUÕP� YH\D� LQVDQOÕ÷D� NDUúÕ� VXo�
LúOHQPHVL�\|Q�QGH�HPLU�YHUPHOHU�DoÕNoD�KXNXN�D\NÕUÕGÕU��³177         

��������������6R\NÕUÕP� VXoX� DoÕVÕQGDQ� ELULQFL� PDGGHQLQ� �F�� IÕNUDVÕ� X\JXODQPD\DFDNWÕU��
$QFDN�\LQH�GH�EX�PDGGH\L��8OXVODUDUDVÕ�+XNXN�.RPLV\RQX¶QXQ�WDVDUÕVÕ�YH�\LQH�ad hoc 

PDKNHPHOHULQ� VWDW�OHUL\OH� NDUúÕODúWÕUÕUVDN�� FH]DL� VRUXPOXOXN� DoÕVÕQGDQ� JHUL\H� JLGLúLQ�
ROGX÷XQX�J|U�U�]��g]HOOLNOH�VR\NÕUÕP�VXoX�DoÕVÕQGDQ��VXoXQ�LQVDQOÕN�LoLQ�WHKOLNHVLQL�J|]�
|Q�QH� DOGÕ÷ÕPÕ]GD� ELULQFL�PDGGHQLQ� �D�� IÕNUDVÕQÕ� X\JXODPDPDPÕ]� JHUHNPHNWHGLU��%LU�
                                                
176 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 24, para. 5 
177 “Article 33: Superior Orders and Prescription Of Law”,  Rome Statute Of  The International Criminal Court 
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\RUXPD� J|UH� GH�� VWDW�GH� �VW�Q� YHUGL÷L� HPUH� X\PDQÕQ� NLúLQLQ� FH]DL� VRUXPOXOX÷XQX�
RUWDGDQ�NDOGÕUPDGÕ÷ÕQÕ��VDYDú�VXoODUÕ�V|]�NRQXVX�LVH�NLúLQLQ�YHULOHQ�HPULQ�KXNXND�D\NÕUÕ�
ROGX÷XQX�ELOPHVLQLQ�DUDQGÕ÷Õ�DQFDN�RUWDGD�VR\NÕUÕP�YH�LQVDQOÕN�DOH\KLQH�LúOHQHQ�VXo�YDU�
LVH�LVWLVQDVÕ]�NXUDOÕQ�X\JXODQDFD÷Õ�LIDGH�HGLOPHNWHGLU�178   

��������������.RQXQXQ� LNLQFL�J|U�Q�P��RODQ��VW�Q��HPUL� DOWÕQGDNL� DVWODUÕQ�JHUoHNOHúWLUGL÷L�
VR\NÕUÕP� VXoX\OD� LOJLOL� VRUXPOXOX÷X� PHVHOHVLQH� JHOLQFH�� 58&0� 6WDW�V�¶Q�Q� ���
maddesLQLQ����IÕNUDVÕQGD��YH�(<8&0�6WDW�V�¶Q�Q����PDGGHVLQLQ����IÕNUDVÕQGD�NRQX\D�
LOLúNLQ� G�]HQOHPHGH� EXOXQXOPXúWXU�� %XQD� J|UH�� 6WDW�GH� G�]HQOHQHQ� VXoODUÕQ� DVWODU�
WDUDIÕQGDQ�LúOHQPLú�ROPDVÕ��RQODUÕQ��VWOHULQL�FH]DL�VRUXPOXOXNWDQ�NXUWDUPD]�DQFDN��VW�Q�
VRUXPOXOX÷XQ�ROPDVÕ�LoLQ��DVWÕQÕQ�EX�W�U�VXoODUÕ�LúOHGL÷LQL�YH\D�LúOHPHN��]HUH�ROGX÷XQX�
ELOGL÷L� \D� GD� ELOPHVL� LoLQ� VHEHELQLQ� ROPDVÕ� JHUHNWL÷L� YH�D\UÕFD�EX�GXUXPGD�� �VW�Q�EX�
ILLOOHUL� |QOHPHN�YH� IDLOOHUL� FH]DODQGÕUPDN� LoLQ�JHUHNOL� YH�PDNXO� WHGELUOHUL� DOPDGÕ÷ÕQÕQ�
belirlHQPHVL�JHUHNWL÷L�RUWD\D�NRQPDOÕGÕU�179  

EYUCM, Delalic, Mucic, Delic, Landzo  GDYDVÕQGD� EX� NRQX\X� GHWD\OÕ� ELU�
ELoLPGH� LQFHOHPLúWLU�� %XQD� J|UH� �VW�Q� VRUXPOXOX÷X� LoLQ� � �o� úDUWÕQ� ELU� DUDGD� ROPDVÕ�
JHUHNPHNWHGLU��%XQODU���VW�LOH�DVWÕ�DUDVÕQGD�ELU�LOLúNLQLQ�ROPDVÕ���VW�Q�VXo�WHúNLO�HGHQ�ELU�
ILLOLQ�LúOHQPHN��]HUH�YH\D�LúOHQPLú�ROGX÷X�ELOPHVL�\D�GD�ELOPHVLQLQ�JHUHNPHVL���o�QF��
RODUDN� GD� VXoX� HQJHOOHPH� YH� IDLOL� FH]DODQGÕUPD� NRQXVXQGD� �VW�Q�� JHUHNOL� YH� PDNXO�
WHGELUOHUL� DOPDPÕú� ROPDVÕGÕU�180� hVW� YH� DVW� DUDVÕQGDNL� LOLúNL� Ker zaman de jure olmak 

]RUXQGD� GH÷LOGLU��de facto� RODUDN� GD� RUWD\D� oÕNDELOLU� \D� GD� EX� LNLVLQLQ� NRPELQDV\RQX�
úHNOLQGH�GH�ROXúDELOLU��%X�LOLúNL�LGDUL��LFUDL�JLEL��oHúLWOL�úHNLOOHUGH�ROXúDELOLU��|QHPOL�RODQ�
�VW�Q�DVWÕ��]HULQGH�Q�IX]�VDKLEL�ROPDVÕGÕU��hVW�Q�DVWÕ��]HULQGH�RWRULWHVLQH�X\JXQ�RODUDN��
ED÷OD\ÕFÕ�� HPLUOHUL� \HULQH� JHOPHGL÷LQGH� FH]DODQGÕUÕFÕ� HWNLVLQLQ� J|U�OHELOPHVL�
JHUHNPHNWHGLU��6DQÕ÷ÕQ�³\DVDO´�RWRULWHVL�EX�IÕNUDGD�V|]��JHoHQ�VRUXPOXOX÷XQ�ROXúPDVÕ�

                                                
178 Alibaba, s. 202 
179 “United Nations Statute Of  The International Criminal Tribunal For Rwanda” Article:6/3, “United Nations  
     Statute Of  The International Criminal Tribunal For The Former Yugoslavia”, Article: 7/3 
180 “Prosecutor v. Zejnil Delalic, Zdravko Mucic, Hazim Delic, Esad Landzo”, Judgement, Case No: IT-96-21-T, 16 
     November 1998, para. 346, http://www.un.org/icty/celebici/trialc2/judgement/cel-tj981116e.pdf, 24.03.2007 
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DoÕVÕQGDQ�DQDKWDU� IDNW|UG�U�181�%X� IÕNUD�\DOQÕ]FD��VW�NRQXPXQGDNL�DVNHUOHUL�GH÷LO�D\QÕ�
]DPDQGD�DVNHUL�ROPD\DQ��VW�NRQXPXQGDNL�NLúLOHUL�GH�NDSVDPDNWDGÕU�182      

���������������$\QÕ� GDYDGD� (<8&0�� �VW�Q� VRUXPOXOX÷XQD� JLGLOHELOPHN� LoLQ�� JHOLúHQ�
ROD\ODUGDQ� DVWODUÕQÕQ� VXo� LúOHGL÷L� \D� GD� LúOHPHN� �]HUH� ROGX÷XQD� GDLU� DNW�el bilgisinin 

ROPDVÕQÕ�DUDPÕú�YH\D�LNLQFL�VHoHQHN�RODUDN�GD��VW�Q�EXOXQGX÷X�NRQXPXQ�GR÷DVÕ�JHUH÷L��
DVWODUÕQ� VXo� LúOHGL÷L� \D� GD� LúOHPHN��]HUH� ROGX÷XQD�GDLU� \DSÕODELOHFHN�ELU� DUDúWÕUPD\OD�
E|\OH� ELU� ULVNLQ� ROGX÷X� ELOJLVLQL� DUDPÕúWÕU��$\UÕFD� �VW�Q� VXoX� HQJHOOHPHN� LoLQ� DOPDVÕ�
JHUHNWL÷L� WHGELUOHU� LIDGHVLQL� GH�� �VW�Q� J�F�� GDKLOLQGH� DODELOHFH÷L� WHGELUOHU� RODUDN�
\RUXPODPDNWDGÕU�183� 58&0� $ND\HVX� NDUDUÕQGD� �VW�Q�� JHUHNOL� YH� PDNXO� |QOHPOHUL�
DODELOPHVL�LoLQ�\HWNLVLQLQ�KHU�GDYDGD�LQFHOHQPHVL�JHUHNWL÷LQL�EHOLUWPHNWHGLU�184 

EYUCM, Delalic, Mucic, Delic, Landzo  GDYDVÕQGD� �VW�Q� VRUXPOXOX÷XQD�
JLGHELOPHN�LoLQ�DUDGÕ÷Õ��o�úDUWÕ��Blaskic ve Aleksovski GDYDODUÕQGD�GD�DUDPÕúWÕU�185  Üstün 

VRUXPOXOX÷X�LúWLUDN�KDOLQGH�LúOHQHQ�VXo�NDSVDPÕQGD�J|U�OPHOLGLU�186 

RUCM Kayishema ve Ruzindana NDUDUÕQGD���VWWH�LQFHOHQHQ�GDYDGDNL�\RUXPODUÕ�
HVDV� DODUDN�� NDUDUGDNL� LONHOHUL� X\JXOD\DUDN� .D\LVKHPD¶QÕQ� FH]DL� VRUXPOXOX÷D�
JLWPLúWLU�187 

��������������8OXVODUDUDVÕ� +XNXN� .RPLV\RQX�� øQVDQOÕ÷ÕQ� %DUÕúÕ� YH� *�YHQOL÷L� $OH\KLQH�
øúOHQHQ�6XoODUOD�LOJLOL� WDVOD÷ÕQGD�� �ad hoc mahkemelerin statülerinde yer alan maddeyi 

WHNUDUODPÕúWÕU�� 7DVODNWD�� |QFHOHUL� \DOQÕ]FD� DVNHUL� VXoODUGD� NRPXWDQODUÕQ� GR÷UXGDQ�
LúOHGL÷L� VXoODU� NRQXVXQGD� FH]DL� VRUXPOXOX÷X� YDU� LNHQ� GDKD� VRQUD� EX� LONHQLQ�� øNLQFL�
'�Q\D� 6DYDúÕ¶QGDQ� VRQUDNL� \DUJÕODPDODU� ELUOLNWH� JHOLúWL÷LQLQ� J|]OHPOHQGL÷L� LIDGH�

                                                
181 “Prosecutor v. Zejnil Delalic, Zdravko Mucic, Hazim Delic, Esad Landzo”, para. 348-351 
182 “Prosecutor v. Zejnil Delalic, Zdravko Mucic, Hazim Delic, Esad Landzo”, para. 363 
183 “Prosecutor v. Zejnil Delalic, Zdravko Mucic, Hazim Delic, Esad Landzo”, para. 383-395 
184 “The Prosecutor Versus Jean-Paul Akayesu”, para. 491 
185 “Prosecutor v. Tihomir Blaskic”, Judgement, Case No: IT-95-14-T, 3 March 2000, para. 294  
     http://www.un.org/icty/blaskic/trialc1/judgement/bla-tj000303e.pdf, 04.04.2007, 
     “Prosecutor v. Zlatko Aleksovski”, Judgement, Case No: IT-95-14/1-A, 24 March 2000, para. 72,  
     http://www.un.org/icty/aleksovski/appeal/judgement/ale-asj000324e.pdf, 04.04.2007 
186�%DúDN��V���� 
187 “The Prosecutor  Versus Clement Kayishema And Obed Ruzindana”, para. 208-231 
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HGLOPHNWHGLU�� øQVDQOÕ÷ÕQ� EDUÕú� YH� J�YHQOL÷LQH� NDUúÕ� LúOHQHQ� VXoODUGD� GD�� H÷HU� úDUWODUÕ�
NDUúÕODQÕ\RUVD��VW�Q�NLúLVHO�FH]DL�VRUXPOXOX÷XQD�JLGLOHFH÷L�EHOLUWLOPHNWHGLU�188 

8OXVODUDUDVÕ� &H]D� 0DKNHPHVL¶QL� NXUDQ� 5RPD� 6WDW�V�¶Q�Q� ³.RPXWDQÕQ� YH�
'L÷HU�hVWOHULQ�6RUXPOXOX÷X´�EDúOÕNOÕ�����PDGGHVLQGH�EX�NRQX\D�GH÷LQLOPLúWLU��%XUDGD�
DVNHUL� YH� VLYLO� �VWOHU� DUDVÕQGD� ELU� D\UÕPD� JLGLOPHNWHGLU�� %XQD� J|UH� �VW�Q�
FH]DODQGÕUÕOPDVÕ�DúD÷ÕGDNL�úDUWODUÕQ�ROXúPDVÕ�JHUHNPHNWHGLU� 

              “ Mahkemenin�\DUJÕ�\HWNLVLQH�JLUHQ��EX�6WDW��DOWÕQGDNL�FH]DL�VRUXPOXOXNODUD�HN�
olarak: 

D��%LU�DVNHUL�NRPXWDQ�YH\D�DVNHUL�NRPXWDQ�HWNLVHQH�VDKLS�RODQ�ELU�NLúL��NHQGL�
ILLOL�\|QHWLPL�YH�GHQHWLPL�DOWÕQGDNL�VLODKOÕ�NXYYHWOHULQFH�YH\D�ILLOL�\|QHWLPL�YH�GHQHWLPL�
DOWÕQGDNL� VLODKOÕ� NXYYHWOHULQ� �VW�QGH� \HWHUOL� GHQHWLPL� VD÷OD\DPDPDVÕ� QHGHQL\OH��
0DKNHPHQLQ�\DUJÕ�\HWNLVLQH�JLUHQ�VXoODUÕ�LúOHPHVL�KDOLQGH� 

L��.RPXWDQ�YH\D�DVNHUL�NRPXWDQ�HWNLVHQH�VDKLS�RODQ��NLúL��R�]DPDQNL�úDUWODUD�
J|UH���NRPXWDVÕQGDNL�NXYYHWOHULQ�VXoODUÕ�LúOHGL÷LQL�biliyor veya bilmesi gerekiyorsa, ve 

��������������LL��.RPXWDQ�YH\D�DVNHUL�NRPXWDQ�HWNLVHQH�VDKLS�RODQ��NLúL��VXoODUÕQ�LúOHQPHVLQL�
|QOHPHN� YH� EDVWÕUPDN� LoLQ� \HWNLVLQH� JLUHQ� JHUHNOL� YH� PDNXO� WHGELUOHUL� DOPDPÕú� YH\D�
NRQX\X�DUDúWÕUÕS�NRYXúWXUXOPDVÕ�LoLQ�\HWNLOL�PDNDPODUD�LOHWPHPLú�LVH� 

��������������E��<XNDUÕGD��D��EHQGLQH�JLUPH\HQ�DVW-�VW�LOLúNLOHUL�EDNÕPÕQGDQ��ELU��VW��NRQWURO�
YH�\HWNLVL�DOWÕQGDNL�DVWODUÕQ�LúOHGL÷L��0DKNHPHQLQ�\DUJÕ�\HWNLVLQH�JLUHQ�VXoODUGDQ�GROD\Õ�
DVWODUÕQÕ�JHUHNWL÷L�JLEL�NRQWURO�HGHPHPHVLQin sonucu olarak: 

��������������L��hVW��DVWODUÕQ�R�VXoODUÕ�LúOHPHNWH�YH\D�LúOHPHN��]HUH��ROGX÷XQX��ELOL\RU�YH\D�
EX�ROD\Õ�DoÕNoD�J|VWHUHQ�ELOJLOHUL�ELOLQoOL�RODUDN�J|UPH]GHQ�JHOL\RUVD� 

��������������LL��6XoODU���VW�Q�HWNLQ�VRUXPOXOX÷X�YH�NRQWURO��DOWÕQGDNL�faaliyetlerle ilgiliyse 

ve; 

                                                
188 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 25-26, para. 1-4 
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���������������LLL���hVW��VXoODUÕQ�LúOHQPHVLQL�|QOHPHN�YH�EDVWÕUPDN�LoLQ�\HWNLVLQH�JLUHQ�JHUHNOL�
YH� PDNXO� WHGELUOHUL� DOPDPÕú� YH\D� NRQX\X� DUDúWÕUÕS� NRYXúWXUXOPDVÕ� LoLQ� \HWNLOL�
PDNDPODUD�LOHWPHPLú�LVH�´189 

)��62<.,5,0�68d8181�ø16$1/,ö$�.$5ù,�68d/$5'$1�)$5., 

�����������������*HQHO�2ODUDN�øQVDQOÕ÷D�.DUúÕ�6XoODU 

             �øQVDQOÕ÷D� NDUúÕ� VXoODU� NDYUDPÕ� KXNXN� VDKDVÕQD� ,,�� '�Q\D� 6DYDúÕ� VRQUDVÕQGD�
1�UPEHUJ� \DUJÕODPDODUÕ� VÕUDVÕQGD� JLUPLúWLU�� 1�UPEHUJ� 0DKNHPHVL� 6WDW�V�¶QGH�
XOXVODUDUDVÕ� KXNXN� VXoODUÕ��%DUÕúD� NDUúÕ� VXoODU�� VDYDú� VXoODUÕ� YH� LQVDQOÕ÷D� NDUúÕ� VXoODU�
ROPDN� �]HUH� �oH� D\UÕOPÕúWÕU�� 1D]LOHULQ� LúOHGLNOHUL� ED]Õ� ILLOOHULQ� NHQGL� YDWDQGDúODUÕQD�
\|QHOPHVL� YH� \LQH� ÕUN�� GLQ�� VL\DVL� G�ú�QFH� QHGHQL\OH� LúOHQHQ� VXoODU� QHGHQL\OH� VDYDú�
hukuku kurDOODUÕQÕQ� X\JXODQDPD]� KDOH� JHOPHVL� YH� EXQXQ� VRQXFXQGD� ELU� KXNXN�
ERúOX÷XQXQ� GROGXUXOPDVÕ� LKWL\DFÕQD� NDUúÕOÕN�� LQVDQOÕ÷D� NDUúÕ� VXoODU� NDWHJRULVL�
ROXúWXUXOPXúWXU��$\UÕFD�ÕUNoÕOÕ÷ÕQ�DúÕUÕ�ELU�úHNLOGH�X\JXODQPDVÕQÕQ�GR÷XUGX÷X�QHIUHW�YH�
1D]L� X\JXODPDODUÕ� VRQUDVÕQGD� EX� X\JXODPDODUÕQ� FH]DODQGÕUÕOPDVÕQÕQ� LQVDQL� GH÷HUOHULQ�
NRUXQPDVÕ� DoÕVÕQGDQ� WDúÕGÕ÷Õ� HYUHQVHO� |QHP� GH�� LQVDQOÕ÷D� NDUúÕ� VXoODUÕQ� 1�UPEHUJ�
0DKNHPHVL� 6WDW�V�QH� JLUPHVLQGH� URO� R\QDPÕúWÕU�190 Ancak Nürmberg Mahkemesi 

6WDW�V�¶QH�J|UH��EX�VXoODU�VDYDú�VÕUDVÕQGD�YH\D�VDYDúOD�LOJLOL�RODUDN�LFUD�HGLOGL÷L�]DPDQ�
\DUJÕODPD�NRQXVX�RODFDNWÕU��%X�\DUJÕODPDODUGD�LQVDQOÕ÷D�NDUúÕ�VXoODUOD��VDYDú�VXoODUÕQÕ�
L\L�D\ÕUW�HGHFHN�|Oo�WOHULQ�NRQXODPDGÕ÷Õ�\|Q�QGH�HOHúWLULOHU�PHYFXWWXU�191 

���������������øQVDQOÕ÷D� NDUúÕ� VXoODU�� (<8&0� YH� 58&0¶GH� GH� \HU� EXOPXúWXU�� $\ÕUFD�
8OXVODUDUDVÕ� &H]D� 0DKNHPHVL¶QL� NXUDQ� 5RPD� 6WDW�V�¶QGH� V|]� NRQXVX� VXo�
G�]HQOHQPLúWLU��$QFDN�KHU��o�PDKNHPHQLQ�NXUXFX�DQODúPDVÕQGD�LQVDQOÕ÷D�NDUúÕ�VXoODUOD�
LOJLOL�WDQÕP�ELUOL÷L�EXOXQPDPDNWDGÕU��%XUDGDNL�HQ�WHPHO�IDUNOÕOÕN��(<UCM Statüsü’nün 

GL÷HU� LNL�PDKNHPHGHQ�D\UÕ� RODUDN�� VLODKOÕ� oDWÕúPDQÕQ�YDUOÕ÷ÕQÕ� DUDPDVÕGÕU�192�'L÷HU�ELU�
IDUNOÕOÕN�58&0¶GH�LQVDQOÕ÷D�NDUúÕ�VXoXQ��PLOOL��VL\DVL��HWQLN��ÕUNL�YH\D�GLQL�WHPHOGH�VLYLO�

                                                
189 Article 28: “Responsibility of commanders and other superiors”, Rome Statute Of  The International Criminal  
    Court 
190�øOKDQ�/�WHP��+DUS�6XoODUÕ�YH�'HYOHWOHUDUDVÕ�+XNXN, Ankara, Ankara Üniversitesi Hukuk Fakültesi    
�����<D\ÕQODUÕQGDQ��������V����� 
191�%DúDN��V����� 
192 “United Nations Statute Of  The International Criminal Tribunal For The Former Yugoslavia”, Article:5 
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KDOND� NDUúÕ� \D\JÕQ� YH� VLVWHPDWLN� VDOGÕUÕ� QLWHOL÷LQGH� ROPDVÕ� JHrekirken,193 EYUCM’de 

VDOGÕUÕQÕQ� \D\JÕQ� YH� VLVWHPDWLN� ROPDVÕ\OD�� D\UÕPFÕOÕN� WHPHOLQGH� JHUoHNOHúPH� NRúXOX�
DUDQPDPDNWDGÕU�� 

��������������5RPD�6WDW�V�¶QGH� LQVDQOÕ÷D�NDUúÕ� VXoODU��\HGLQFL�PDGGHQLQ�ELULQFL�IÕNUDVÕQGD��
úX�úHNLOGH�EHOLUOHQPLúWLU�� 

             “1-�0DGGHQLQ�DPDoODUÕ�EDNÕPÕQGDQ�³LQVDQOÕ÷D�NDUúÕ�VXoODU´��KHUKDQJL�ELU�VLYLO�
WRSOXOX÷D� NDUúÕ� \D\JÕQ� YH\D� VLVWHPDWLN� ELU� VDOGÕUÕQÕQ� SDUoDVÕ� ROGX÷XQXQ� ELOLQHUHN�
LúOHQHQ��DúD÷ÕGDNL�H\OHPOHUGLU� 

              a) Öldürme;   

              b) Yok etme; 

            ��F��.|OHOHúWLUPH� 

��������������G��7RSOXOX÷XQ�V�U�OPHVL�YH\D��]RUOD�QDNOHGLOPHVL� 

��������������H��8OXVODUDUDVÕ�KXNXNXQ�WHPHO�LONHOHULQH�D\NÕUÕ�RODUDN�KDSVHWPH�YH\D�IL]LNVHO�
|]J�UO�÷�Q��D÷ÕU�ELoLPGH�NÕVÕWODQPDVÕ� 

���������������I��øúNHQFH� 

              g�� 7HFDY�]�� FLQVHO� N|OHOLN�� ]RUOD� IXKXú� \DSWÕUPD�� JHEHOL÷H� ]RUODPD�� ]RUOD�
NÕVÕUODúWÕUPD�YH\D�NDUúÕODúWÕUÕODELOHFHN�D÷ÕUOÕNWD�GL÷HU�FLQVHO�VDOGÕUÕODU� 

��������������K�� 6L\DVL�� ÕUNoÕ�� XOXVDO�� HWQLN�� N�OW�UHO�� GLQL�� �o�QF�� SDUDJUDIWD� WDULI� HGLOGL÷L�
üzere cinsi� QHGHQOHUOH� YH\D� � XOXVODUDUDVÕ� KXNXN� WDUDIÕQGDQ� HYUHQVHO� |Oo�WOHUH� ED÷OÕ�
RODUDN� EX� SDUDJUDIOD� ED÷ODQWÕOÕ� \DVDNODQPÕú� YH\D�0DKNHPHQLQ� \DUJÕ� \HWNLVLQH� JLUHQ�
VXoODUOD� LOJLOL� RODUDN� KHU� W�UO�� WDQÕPODQDELOHQ� JUXS� \D� GD� WRSOXOX÷D� NDUúÕ� \DSÕODQ�
zulüm; 

           ���L��=RUOD�NLúLOHUL�ND\EHWPH� 

                                                
193 “United Nations Statute Of  The International Criminal Tribunal For Rwanda” Article:3, 
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���������������M��,UN�D\UÕPFÕOÕ÷Õ��DSDUWKHLG��VXoX� 

��������������N��%HGHQH�YH\D�UXKVDO�\D�GD�IL]LNVHO�VD÷OÕ÷D�NDVÕWOÕ�RODUDN�D÷ÕU�]DUDUODU�YHUHFHN�
YH\D�FLGGL�DFÕODU�GR÷XUDFDN�EHQ]HU�NDUDNWHUGHNL�GL÷HU�LQVDQOÕN�GÕúÕ�ILLOOHU�´194 

øQVDQOÕ÷D�NDUúÕ�VXoODU�OLVWHVLQLQ�EX�NDGDU�JHQLú�ROPDVÕ��XOXVODUDUDVÕ�KXNXNWD�EX�
W�U� VXoODUOD� LOJLOL� ERúOX÷XQ� ROPDPDVÕQÕQ� DPDoODQPDVÕ� QHGHQL\OHGLU�� øQFHOHQGL÷L� �]HUH�
VR\NÕUÕP�VXoX� oRN� VÕNÕ� úDUWODUD� WDELGLU� YH� X\JXODPD� DODQÕ� ROGXNoD�GDUGÕU��%X�QHGHQOH�
úDUWODUÕ�NDUúÕOD\DPDGÕ÷ÕQGDQ�VR\NÕUÕP�NDSVDPÕQGD�J|U�OPH\HFHN�ELU�oRN�ILLO� LQVDQOÕ÷D�
NDUúÕ� VXoODU� LoHULVLQGH� \RUXPODQDFDNWÕU�� %X� QRNWDGD� VR\NÕUÕP� VXoX\OD� LQVDQOÕ÷D� NDUúÕ�
VXoODU�DUDVÕQGDNL�IDUN��|QHP�ND]DQPDNWDGÕU��� 

5RPD� 6WDW�V�¶QGH�� LQVDQOÕ÷D� NDUúÕ� VXoXQ� ROXúPDVÕ� LoLQ� VLODKOÕ� oDWÕúPDQÕQ�
YDUOÕ÷ÕQÕ�DUDPDPDNWDGÕU�DQFDN�VLYLO�WRSOXOX÷D�NDUúÕ�JHQLú�oDSWD�\D\JÕQ�YH\D�VLVWHPDWLN�
ELU� VDOGÕUÕQÕQ� ROPDVÕ� úDUW� NRúXOPXúWXU�� 6LYLO�NHOLPHVL\OH� QH\LQ� NDVWHGLOGL÷L� WDUWÕúÕOPÕú��
XOXVODUDUDVÕ� V|]OHúPHOHU� ÕúÕ÷ÕQGD� \RUXPODQPD\D� oDOÕúÕOPÕúWÕU�� %XQD� J|UH�� XOXVODUDUDVÕ�
VLODKOÕ�oDWÕúPD�GXUXPXQGD�VLYLO�NDSVDPÕQGD�J|U�OHQ�NLúLOHU��oDWÕúPD\D�WDUDI�RODQ�DQFDN�
VLODKOÕ� NXYYHWOHU� �\HVL� ROPD\DQ� NLúLOHUGLU�195� 8OXVODUDUDVÕ� QLWHOLN� WDúÕPD\DQ� VLODKOÕ�
oDWÕúPD� YH� VLODKOÕ� oDWÕúPD� ROPD\DQ� GXUXPODUGD� LVH� VLYLO� NDYUDPÕQD�� oDWÕúPD� LoLQGH�
EXOXQPD\Õ� VRQD� HUGLUPLú� \D� GD� VLODKOÕ� oDWÕúPDODUD� GR÷UXGDQ� NDWÕOPDPÕú� NLúLOHU�
girmektedir.196� 6DOGÕUÕQÕQ� \D\JÕQ� \D� GD� VLVWHPDWLN� ROPDVÕ�� ELUELULQLQ� DOWHUQDWLIL� RODUDN�
GH÷HUOHQGLULOPHNWHGLU��<D\JÕQ�V|]F�÷��PD÷GXUODUÕQ�VD\ÕVÕQa dikkat çekerken, sistematik 

LOH�DQODWÕOPDN�LVWHQHQ�ELU�SROLWLND�YH\D�SODQÕQ�YDUOÕ÷ÕGÕU�197   

��������������øQVDQOÕ÷D� NDUúÕ� VXoODUGD� DUDQDQ� GL÷HU� ELU� úDUW� GD� IDLOLQ� NHQGL� ILLOLQL�� GL÷HU�
JHUoHNOHúHQ�ILLOOHUOH�ED÷ODQWÕOÕ�ROGX÷XQXQ�ELOLQFLQGH�RODUDN�JHUoHNOHúWirmesidir. Burada 

JHQLú�oDSWD�JHUoHNOHúWLULOHQ�VDOGÕUÕODUD�NDWÕOPD�QRNWDVÕQGD�ELU�QL\HW�DUDQPD]��\DOQÕ]FD�EX�
VDOGÕUÕODUÕQ�YDUOÕ÷ÕQÕQ�IDLO�WDUDIÕQGDQ�ELOLQPHVL�JHUHNPHNWHGLU�198   

                                                
194 Article 7: “Crimes against humanity”, Rome Statute Of  The International Criminal Court 
195�%DúDN��V����� 
196�%DúDN��V����� 
197�(]HOL�$]DUNDQ��³8OXVODUDUDVÕ�+XNXNWD�øQVDQOÕ÷D�.DUúÕ�6XoODU´��Ankara Üniversitesi Hukuk Fakültesi Dergisi, 
�����&LOW�����6D\Õ�����������V����� 
198�%DúDN��V����� 
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���������������øQVDQOÕ÷D�NDUúÕ�VXoODUGD�D\UÕPFÕOÕ÷D�GD\DOÕ�QL\HW�8OXVODUDUDVÕ�&eza Mahkemesi 

6WDW�V�¶QGH�DUDQPDPÕúWÕU��$QFDN�58&0�VWDW�V�QGH��LQVDQOÕ÷D�NDUúÕ�VXoXQ�ROXúDELOPHVL�
LoLQ�VD\ÕODQ�ILLOOHULQ�PLOOL��VL\DVL��HWQLN��ÕUNL�\D�GD�GLQL�WHPHOGH�\DSÕOPDVÕQÕ�DUDQGÕ÷ÕQGDQ��
V|]�NRQXVX�VXoXQ�ROXúDELOPHVL� LoLQ�D\UÕPFÕOÕN�XQVXUX�GD�YDUROPDOÕGÕU��'ROD\ÕVÕ\OD�EX�
QLWHOLNWH� ELU� |]HO� NDVWÕQ� DUDQPDVÕ�� LQVDQOÕ÷D� NDUúÕ� VXoODUÕ� VR\NÕUÕP� VXoXQD�
\DNODúWÕUPDNWDGÕU�� (<8&0� LVH� \DOQÕ]FD� ]XO�P� VXoXQGD� D\UÕPFÕOÕ÷D� GD\DOÕ� ELU� QL\HW�
DUDPÕúWÕU�� LQVDQOÕ÷D� NDUúÕ� VXo� NDWHJRULVLQH� JLUHQ� GL÷HU� ILLOOHUGH� LVH� E|\OH� Eir niyet 

DUDPDPÕúWÕU�� *HUoHNWHQ� (<8&0�� Tadic� GDYDVÕQGD� EX� NRQXGD� J|U�ú�Q�� EHOLUWPLúWLU��
0DKNHPH\H�J|UH��VWDW�Q�Q�\DOQÕ]FD�]XO�P�VXoXQX�EHOLUWHQ�IÕNUDVÕQGD�D\UÕPFÕOÕN�|÷HVL�
\HU� DOPDNWDGÕU�� GL÷HU� VXoODU� DoÕVÕQGDQ� E|\OH� ELU� LEDUH� EXOXQPDPDNWDGÕU�� (÷HU� E�W�Q�
sXoODU�DoÕVÕQGDQ�EX�XQVXUX�DUÕ\RUVDN�R�]DPDQ�QL\H�\DOQÕ]FD�]XO�P�VXoXQGD�³VL\DVL��ÕUNoÕ�
YH� GLQL� WHPHOGH´� úHNOLQGH� ELU� LEDUH�PHYFXWWXU"199� øQVDQOÕ÷D� NDUúÕ� VXoODUGD� 58&0¶XQ�
DUDGÕ÷Õ� D\UÕPFÕOÕN� XQVXUX�� XOXVODUDUDVÕ� KXNXNWDNL� JHOLúPHOHUH� X\JXQ� ROPDGÕ÷ÕQGDQ�
GROD\Õ�GD�HOHúWLULOPHNWHGLU�� 

����������������øQVDQOÕ÷D�NDUúÕ�VXoODUÕ�ROXúWXUDQ�ILLOOHULQ�QHOHU�ROGX÷X��\XNDUÕGD�LOJLOL�PDGGHGH�
VD\ÕOPÕúWÕU��7HNUDUD�G�úPHPHN�LoLQ�\HQLGHQ�VD\ÕOPD\DFDNWÕU�� 

������������������� 6R\NÕUÕP� 6XoXQXQ� øQVDQOÕ÷D� .DUúÕ� 6XoODUOD� 2ODQ� %HQ]HUOL÷L� YH� %X�
6XoODUÕQ�$\UÕOGÕ÷Õ�'XUXPODU 

����������������D���gOG�UPH�YH�<RN�(WPH�)LLOOHULQLQ�6R\NÕUÕP�6XoX\OD�.DUúÕODúWÕUÕOPDVÕ 

              ��)DLOLQ�JHUoHNOHúWLUGL÷L�ILLO�VR\NÕUÕP�VXoXQXQ�XQVXUODUÕQÕ�NDUúÕODPDGÕ÷Õ�]DPDQ�
ELU� oRN� GXUXPGD� LQVDQOÕ÷D� NDUúÕ� VXoODUdan öldürme ve yok etme içerisine 

JLUHELOPHNWHGLU��<RN�HWPH\OH�QH�NDVWHGLOGL÷L�5RPD�6WDW�V�¶QGH�EHOLUWLOPLúWLU��%XQD�J|UH�
\RN�HWPH�� WRSOXOX÷XQ�ELU�NÕVPÕQÕQ�VRQXQXQ�JHWLULOPHVL�DPDFÕ\OD��GL÷HU�]RUOD\ÕFÕ�KD\DW�
úDUWODUÕ\OD� ELUOLNWH�� EHVLQ� YH� LODoODUGDQ� \RNVXQ� EÕUDNPD\Õ� GD� NDSVD\DQ� NDVWHQ� KD\DW�
úDUWODUÕQD�WDEL�WXWXOPDVÕGÕU�200    

���������������8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QLQ�KD]ÕUOÕN�NRPLV\RQXQXQ�VXoODUÕQ�XQVXUODUÕ\OD�
LOJLOL� WDVODN� PHWQLQGH�� |OG�UPH� VXoXQXQ� ROXúPDVÕ� LoLQ� �o� úDUWÕQ� ELU� DUDGD� ROPDVÕQÕ�
                                                
199 “Prosecutor v. Dusko Tadic” Judgement, Case No: IT-94-1-A, 15 July 1999, para. 284,     
       http://www.un.org/icty/tadic/appeal/judgement/tad-aj990715e.pdf, 15.04.2007 
200  Article 7/2-b,  Rome Statute Of  The International Criminal Court 



 52 

DUDPÕúWÕU��%XQODUGDQ� LONL� IDLOLQ�ELU�\D�GD�GDKD� ID]OD�PD÷GXUX�|OG�UPHVL�� LNLQFLVL� ILLOLQ�
VLYLO�ELU� WRSOXOX÷D�NDUúÕ�\D\JÕQ�YH\D�VLVWHPDWLN�ELU�VDOGÕUÕQÕQ�SDUoDVÕ�RODUDN�LúOHQPHVL��
�o�QF�� úDUW� LVH� IDLOLQ�� VLYLO� ELU� WRSOXOX÷D� NDUúÕ� \D\JÕQ� YH\D� VLVWHPDWLN� ELU� VDOGÕUÕQÕQ�
pDUoDVÕ� RODUDN� LúOHGL÷LQL� ELOPHVL� \D� GD� EX� GXUXPX� WDVDUOD\DUDN� ILLOLQL�
JHUoHNOHúWLUPHVLGLU�201 

<RN�HWPHN� LOH�|OG�UPH�DUDVÕQGDNL� IDUNÕ�DoÕNODPDN�JHUHNLUVH�� �gOG�UPHGH�ELU�
NLúLQLQ� KD\DWÕQÕ� ND\EHWPHVL� \HWHUOL\NHQ�� \RN� HWPH� GH� JHQLú� oDSOÕ� ELU� \ÕNÕPÕQ� ROPDVÕ�
gerekmektedir.202� $\UÕFD� \RN� HWPHN� LoLQ� |OG�UPH� \|QWHPLQLQ� VHoLOPH� ]RUXQOXOX÷X�
\RNWXU��<RN� HWPHN� VXoXQGD� IDLO�� LKPDO� YH� XPXUVDPD]OÕNOD� GROD\OÕ� RODUDN� GD� EX� VXoX�
LúOH\HELOLU�� %XUDGD� IDLOLQ� LFUD� YH� LKPDOOHULQLQ� NLúLOHULQ� |O�P�QGHNL� URO�QH� GLNNDW�
gerekmektedir.203                      

)DLOLQ�|OG�UPH�ILLOOHULQLQ��VR\NÕUÕP�NDSVDPÕQGD�J|U�OPH\LS�GH�LQVDQOÕ÷D�NDUúÕ�
VXo�RODUDN�QLWHOHQGL÷L��GXUXPX�VRPXWODúWÕUPDN�JHUHNLUVH�ú|\OH�ELU�|UQHN�YHUHELOLUL]��%LU�
�ONHGH�GLQL�ELU�D]ÕQOÕN�JUXED�NDUúÕOÕN��EDúND�ELU�GLQL�JUXEXQ�PHQVXSODUÕQFD�KHGHI�VHoLOHQ�
JUXED� \|QHOLN� VXo� ROXúWXUDQ� oHúLWOL� ILLOOHU� JHUoHNOHúWLULOPHNWHGLU�� %XUDGD� IDLO�� PD÷GXU�
JUXED�PHQVXS� \DOQÕ]FD� ELU� NDo� NRPúXVXQX� |OG�U�UVH�� EX� GXUXPGD� VR\NÕUÕPD�\|QHOLN�
|]HO� NDVWÕ-\DQL� KHGHI� VHoLOHQ� JUXEX� \RN� HWPHN� DPDFÕ\OD� EX� ILLOOHULQ� LúOHQGL÷LQL-
LVSDWODPDN� ROGXNoD� ]RU� ROGX÷XQGDQ� YH� D\QÕ� ]DPDQGD� EX� GXUXP� LQVDQOÕ÷D� NDUúÕ�
VXoODUGDQ� |OG�UPHQLQ� XQVXUODUÕQÕ� WDúÕGÕ÷ÕQGDQ�� IDLOLQ� LQVDQOÕ÷D� NDUúÕ� VXoOX� ROGX÷XQD�
hükmedilecektir.  

��������������%LU� EDúND� GXUXPGD� IDLO�� VL\DVL� ELU� JUXEX� \RN� HWPHN� DPDFÕ\OD�� R� JUXEXQ�
�\HOHULQH� NDUúÕ� |OG�UPHOHU�� Do� EÕUDNPDODU� GDKLO� oHúLWOL� H\OHPOHUGH� EXOXQXUVD�� IDLOLQ� R�
JUXEX�� JUXS� RODUDN� \RN� HWPH� NDVWÕ\OD� KDUHNHW� HWWL÷L� LVSDWODQVD� ELOH�� VL\DVL� JUXSODU�
VR\NÕUÕP� VXoXQXQ� NRUXPDVÕ� NDSVDPÕQGD� ROPDGÕ÷ÕQGDQ� EX� GXUXP�� LQVDQOÕ÷D� NDUúÕ�
VXoODUGDQ�\RN�HWPH�NDSVDPÕQGD�GH÷HUOHQGLULOHFHNWLU���� 

8OXVODUDUDVÕ� +XNXN� .RPLV\RQX�� øQVDQOÕ÷ÕQ� %DUÕúÕ� YH� *�YHQOL÷L� $OH\KLQH�
øúOHQHQ� 6XoODUOD� LOJLOL� oDOÕúPDVÕQGD�� KHU� LNL� VXoXQ� GD� oRN� VD\ÕGD� LQVDQD� \|QHOWLOPLú�
                                                
201 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the 
     Elements of Crimes,  s. 9 
202 Azarkan, s. 291 
203 Azarkan, s. 292 
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ROGX÷XQGDQ�� \RN� HWPH� VXoX\OD� VR\NÕUÕP� VXoX� DUDVÕQGD� ELU� LOLúNLOL� NXUXODELOHFH÷LQL�
belirtmektedir.204� �$QFDN�NRPLV\RQ�KHU�LNL�VXoXQ�úDUWODUÕQÕQ�IDUNOÕ�ROGX÷XQX��\RN�HWPH�
VXoXQGD� KHGHI� DOÕQDQ� JUXEXQ� �\HOHULQLQ� RUWDN� |]HOOLNOHUH� VDKLS� ROPDGÕ÷ÕQÕ�
EHOLUWPHNWHGLU�� <RN� HWPH� VXoX�� D\UÕFD� JUXS� �\HOHULQLQ� ELU� NÕVPÕQÕQ� |OG�U�O�S��
GL÷HUOHULQLQ�GÕúDUÕGD�EÕUDNÕOGÕ÷Õ�GXUXPODUÕ�GD�NDSVDPDNWDGÕU�205  

*HUoHNWHQ�GH� LQVDQOÕ÷D�NDUúÕ�VXo�ROXúWXUDQ�EX� LNL�GXUXPGD�\DSÕODQ�VDOGÕUÕQÕQ��
]XO�P�VXoXQXQ�DNVLQH��PLOOL��VL\DVL��ÕUNVDO�\D�GD�GLQVHO�WHPHOH�GD\DOÕ�D\UÕPFÕOÕ÷D�ED÷OÕ�
ROPD� úDUWÕ� DUDQPDGÕ÷ÕQGDQ206� LVSDWODQPDVÕ� VR\NÕUÕP� VXoXQD� QD]DUDQ� GDKD� NROD\GÕU��
'ROD\VÕ\OD� VR\NÕUÕP� VXoX� LVQDW� HGLOLS�� DQFDN� \RN� HWPH� NDVWÕQÕQ� LVSDW� HGLOHPHGL÷L�
durumlarda bu iki suç alternatif olarak devreye girecektir.207           

               b) Zulüm SXoXQXQ�6R\NÕUÕP�6XoX\OD�.DUúÕODúWÕUÕOPDVÕ 

               =XO�P� VXoX�� D\UÕPFÕOÕN� WHPHOLQGH� LúOHQPHVL� JHUHNWL÷LQGHQ�� LQVDQOÕ÷D� NDUúÕ�
VXoODU� LoHULVLQGH� EHONL� GH� VR\NÕUÕP� VXoXQD� HQ� \DNÕQ� RODQÕGÕU�� (<8&0�YH�58&0�YH�
5RPD� VWDW�V�QGH� EX� VXo� G�]HQOHQPLúWLU�� (<8&0� Ye RUCM’un  statüsünde zulüm 

VXoXQXQ� VL\DVL�� ÕUNoÕ� YH\D� GLQL� WHPHOGH� JHUoHNOHúPHVL� DUDQÕUNHQ�� 5RPD� 6WDW�V�¶QGH-

\XNDUÕGD�GD�EHOLUWLOGL÷L��]HUH-D\UÕPFÕOÕN�|÷HVLQLQ�NDSVDPÕ�JHQLúOHWLOPLúWLU�208     

              8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QLQ�KD]ÕUOÕN�NRPLV\RQXQXQ�VXoODUÕQ�XQVXUODUÕ\OD�
LOJLOL�WDVODN�PHWQLQGH�]XO�P�VXoX�úHNLOGH�EHOLUOHQPLúWLU� 

              “1-� )DLO�� ELU� \D� GD� GDKD� ID]OD� NLúLQLQ� WHPHO� KDNODUÕQÕ�� XOXVODUDUDVÕ� KXNXND�
D\NÕUÕ�RODUDN�\RNVXQ�EÕUDNPDNWDGÕU�� 

              2-� )DLO� EX� NLúL� \D� GD� NLúLOHUL�� PHQVXS� � ROGX÷XQX� JUXEXQ� \D� GD� WRSOXOX÷XQ�
NLPOL÷L�QHGHQL\OH�KHGHI�VHoPHNWHGLU��\D�GD�KHGHI�DOÕQDQODU�WRSOXOXN�\D�GD�JUXS�ROGX÷X�
içindir.     

                                                
204 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 48, para. 8 
205 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 48, para. 8 
206�$NVL�J|U�úWH�$]DUNDQ�V�������<D]DU�\DOQÕ]FD�58&0¶GH�\HU�DODQ�EX�úDUWÕQ��LQVDQOÕ÷D�NDUúÕ�VXoODUÕQ�NRúXODUÕQD 
�����\DSÕODQ�ELU�HNOHPH�ROGX÷XQX�LIDGH�HWPHNWHGLU���$]DUNDQ��V�����-291)  
207 Akün, “MilletleraraVÕ�0DKNHPH�øoWLKDWODUÕQGD�-HQRVLG´��V���� 
208 ICTY Article:5/h, ICTR Article: 3/h 
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              3-�+HGHI�DOÕQPD�GXUXPX��VL\DVL��ÕUN��PLOOL��HWQLN��N�OW�UHO��GLQL�����PDGGHQLQ����
SDUDJUDIÕQGDQ� WDQÕPODQGÕ÷Õ� JLEL� FLQVL� \DGD� XOXVODUDUDVÕ� KXNXN� WDUDIÕQGDQ� HYUHQVHO�
RODUDN�WDQÕQPÕú�\DVDNODU�WHPHOLQGH�ROPDOÕGÕU� 

              4-� +DUHNHW�� 5RPD� 6WDW�V�¶Q�Q� ��� PDGGHVLQLQ� ��� SDUDJUDIÕQGD� LIDGH� HGLOHQ�
KHUKDQJL� ELU� ILLOOH� YH\D�0DKNHPHQLQ�\DUJÕ� \HWNLVLQH�JLUHQ�ELU� VXoOD�ED÷ODQWÕOÕ� RODUDN�
JHUoHNOHúWLULOL\RU�ROPDOÕGÕU� 

              5-�+DUHNHW��VLYLO�ELU�WRSOXOX÷D�\|QHOPLú��\D\JÕQ�YH\D�VLVWHPDWLN�VDOGÕUÕQÕQ�ELU�
SDUoDVÕ�RODUDN�JHUoHNOHúWLULOPHOLGLU� 

              6-� )DLO� KDUHNHWLQLQ�� VLYLO� ELU� WRSOXOX÷D� NDUúÕ� \D\JÕQ� Yeya sistematik bir   

VDOGÕUÕQÕQ�SDUoDVÕ�RODUDN�JHUoHNOHúWL÷LQL�ELOPHOL�\D�GD�EX�GXUXPX�WDVDUOD\DUDN�H\OHPLQL�
JHUoHNOHúWLUPHOLGLU�´209     

            ��6XoXQ� XQVXUODUÕ� EX� úHNLOGH� EHOLUOHQVH� GH�� LoWLKDWODUGD� VXoXQ� NDSVDPÕQÕQ� QH�
ROGX÷XQD� GDLU� JHQHO� NDEXO� J|UHQ� ELU� DQOD\ÕúÕQ� ROPDGÕ÷Õ� LIDGH� HGLOPHNWHGLU�210 Zulüm 

VXoXQXQ� QHUGH� EDúODGÕ÷ÕQD� GDLU� WDUWÕúPDODUGD� PHYFXWWXU�� %XQD� J|UH� ILLOLQ� VXo�
VD\ÕODELOPHVL�LoLQ��DúÕUÕ�|Oo�GH�JHUoHNOHúWLULOHQ�D\UÕPFÕOÕ÷ÕQ�QHWLFHVLQGH�NDVWL�ELU�]XO�P�
ILLOLQLQ�ROXúPDVÕ�JHUHNPHNWHGLU�211                      

              EYUCM, .XSUHVNLF� YH� GL÷HUOHUL� NDUDUÕQGD�� VWDW�GH� EHOLUWLOHQ� QHGHQOHUOH�
D\UÕPFÕ� ELU� QL\HWLQ� ROPDVÕQÕ� VXoXQ� ELU� XQVXUX� RODUDN� EHOLUOHPLú� YH� D\UÕFD� VXoXQ�
|UQHNOHULQL� LQFHOHGL÷LQGH� úX� RUWDN� QRNWDODUD� YDUPÕúWÕU�212� 6HoLOHQ� NLúLOHU�� D\UÕPFÕOÕN�
WHPHOLQGH� ROPDOÕ�� WRSOXOXN� LoLQGHNL� VRV\DO�� HNRQRPLN� YH� VL\DVL� KDNODUGDQ� \RNVXQ�
EÕUDNÕOPDOÕGÕU�� %X� KDNODUGDQ� \RNVXQ� EÕUDNPDQÕQ� DPDFÕ�� EX� NLúLOHUL� \DúDGÕNODUÕ�
WRSOXOXNWDQ�oÕNDUPDNWÕU�213   

                                                
209 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the  
     Elements of Crimes, United Nations, s. 9  
210�%DúDN��V����� 
211�%DúDN��V�����-154 
212 “Prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, Drago Josipovic, Dragan Papic, Vladimir   
     Santic” Judgement, Case No: IT-95-16-T, 14 January 2000, para. 633-634,     
     http://www.un.org/icty/kupreskic/trialc2/judgement/kup-tj000114e.pdf, 18.04.2007 
213 “Prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, Drago Josipovic, Dragan Papic, Vladimir       
     Santic”, para. 634 
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              (<8&0� D\QÕ� NDUDUGD� VR\NÕUÕP� VXoX\OD�� V|]� NRQusu zulüm suçunu 

NDUúÕODúWÕUPDNWDGÕU��0DKNHPH\H�J|UH��]XO�P�VXoXQGDNL�mens reaµQÕQ�GHUHFHVL�VÕUDGDQ�
LQVDQOÕ÷D� NDUúÕ� VXoODUGDQ� GDKD� ID]OD� DQFDN� VR\NÕUÕP� VXoXQGDQ� GDKD� D]GÕU�� =XO�P�
VXoX\OD� VR\NÕUÕP� VXoX� D\QÕ� W�UH� DLWWLU�� +HP� ]XO�P� KHP� GH� VR\NÕUÕP� VXoXQGD�� KHdef 

DOÕQDQ�NLúLOHU�EHOLUOL�ELU�JUXED�DLGL\HWOHUL�QHGHQL\OH�VHoLOPHNWHGLU��+HU�LNL�VXoWD�GD��HWQLN��
ÕUNL� YH\D� GLQL� QHGHQOHUGHQ� |W�U�� D\UÕPFÕOÕN� \DSÕOPDNWD� YH� NLúLOHUH� EX� QHGHQOH�
VDOGÕUÕOPDNWDGÕU����]XO�P�VXoXQGD��SROLWLN�NLPOLN�GH�D\UÕPFÕOÕN�LoLQ�VHEHS�ROPDNWDGÕU���
=XO�P�VXoXQGD�D\UÕPFÕOÕN�NDVWÕ��oHúLWOL�LQVDQOÕN�GÕúÕ�ELoLPOHUGH�J|U�OHELOLU�YH�NHQGLVLQL�
|OG�UPHOHUGH�GH�GDKLO�ROPDN��]HUH�oR÷XO� ILLOOHUGH�RUWD\D�NRQDELOLU��6R\NÕUÕP�VXoXQGD�
LVH�� VR\NÕUÕP� PD÷GXUODUÕQÕQ� DLW� ROGX÷X� JUXEX� WDPDPHQ� YH\D� NÕVPHQ� \RN� HWPH� NDVWÕ�
ROPDOÕGÕU�� %XQGDQ� GROD\Õ�� PDQHYL� XQVXU� EDNÕPÕQGDQ� VR\NÕUÕP� VXoX�� ]XO�P� VXoXQXQ�
XoWDNL�YH�HQ�LQVDQOÕN�GÕúÕ�IRUPXGXU��%DúND�ELU�úHNLOGH�LIDGH�HWPHN�JHUHNLUVH�]XO�P�WHúNLO�
HGHQ� ILLOOHU�� JUXEX� \D� GD� JUXEXQ� ELU� E|O�P�Q�� \RN� HWPH\H� \|QHOLN� NDVWÕQ� Xo�
noktDVÕQGD\VD��]XO�P�VXoXQXQ�VR\NÕUÕP�QRNWDVÕQD�JHOGL÷L�V|\OHQHELOLU�214      

              %X�NDUDU�VR\NÕUÕP�VXoXQX�DGHWD�]XO�P�VXoXQXQ�|]HO�ELU�K�NP��JLEL�J|UPHNWH�
ROGX÷XQGDQ�HOHúWLULOHELOLU��*HUoL�EX�NDUDU�(<8&0�VWDW�V��WHPHO�DOÕQDUDN�YHULOGL÷LQGHQ�
mahkemenin�EX�\RUXPD�JLWPHVL�GR÷DO�NDUúÕODQDELOLU��o�QN��VR\NÕUÕP�VXoXQGD�NRUXQDQ�
JUXSODU� EHOLUOL� YH� VÕQÕUOD\NHQ�� 5RPD� 6WDW�V�¶QGH� ³XOXVODUDUDVÕ� KXNXN� WDUDIÕQGDQ�
\DVDNODQPÕú�HYUHQVHO�|Oo�WOHU´�GHQLOHUHN�XFX�DoÕN�EÕUDNÕODQ�ELU�LEDUH�PHYFXWWXU��$\UÕFD�
VR\NÕUÕP�VXoXQXQ�PDGGL�XQVXUODUÕ��]XO�P�VXoXQXQ�PDGGL�XQVXUODUÕQGDQ�IDUNOÕGÕU�� 

             EYUCM 6LNLULFD�YH�GL÷HUOHUL��NDUDUÕQGD�GD�EX�NRQX\X�HOH�DOPÕúWÕU��0DKNHPH\H�
J|UH�� VR\NÕUÕP� VXoXQX� EHQ]HU� VXoODUGDQ� D\ÕUDQ� |]HOOLN� PDQHYL� XQVXUGXU�215� 6R\NÕUÕP�
VXoXQGD� \DOQÕ]FD� NLúLOHULQ� GH÷LO�� JUXEXQ� KHGHIOHQGL÷L� NDQÕWODQPDOÕGÕU�� %LUoRN� VXoWD�
NLúLOHU� VXoXQ�PD÷GXUX�ROGX÷X�KDOGH�� VR\NÕUÕP�VXoXQGD� VXoXQ�PD÷GXUX�JUXSWXU� DQFDN�
\RN� HWPH� VRQXFXQD� XODúPDN� LoLQ� JUXEXQ� �\HOHULQH� NDUúÕ� ILLOOHULQ� JHUoHNOHúPHVL�
JHUHNPHNWHGLU��6R\NÕUÕP�VXoXQX�LQVDQOÕ÷D�NDUúÕ�VXoODUGDQ�RODQ�]XO�P�VXoXQGDQ�D\ÕUDQ�
EXGXU��+HU� LNL� VXoWD�GD�D\UÕPFÕ�XQVXU�ROPDVÕQD� UD÷PHQ��]XO�P�VXoXQGD� IDLO� ILLOOHULQL��

                                                
214 “Prosecutor v. Zoran Kupreskic, Mirjan Kupreskic, Vlatko Kupreskic, Drago Josipovic, Dragan Papic, Vladimir  
    Santic”, Judgement, para. 636 
215 “Prosecutor v Dusko Sikirica, Damir Dosen, Dragan Kolundzija” Judgement, Case No: IT-95-8-T, 3 September 
     2001, para. 89, http://www.un.org/icty/sikirica/judgement/010903r98bis-e.pdf, 18.04.2007 



 56 

VXoXQ� PD÷GXUX� GXUXPXQGD� RODQ� NLúLOHUH� NDUúÕ�� VL\DVL�� ÕUNÕ� YH\D� GLQL� WHPHOGH�
JHUoHNOHúWLUPHNWHGLU�216                   

    �����������0DKNHPH� V|]� NRQXVX� GDYDGD� EX� D\UÕPÕ� \DSWÕNWDQ� VRQUD�� IDLOLQ� %RVQDOÕ�
0�VO�PDQODU� \D� GD� %RVQDOÕ� +ÕUYDWODU¶D� \|QHOLN� VSHVLILN� NDVWÕQÕQ� NDQÕWODQDPDGÕ÷ÕQÕ�
EHOLUWPLúWLU�� +HU� QH� NDGDU� JUXS� �\HOHULQH� NDUúÕ� VL\DVL�� ÕUNÕ� YH\D� GLQL� VHEHSOHUOH� N|W��
muameledH� EXOXQXOPXúVD� GD� VR\NÕUÕPD� \|QHOLN� |]HO� NDVW� NDQÕWODQDPDGÕ÷ÕQGDQ� V|]�
NRQXVX�VXo�]XO�PG�U��$\UÕFD�%RVQDOÕ�6ÕUSODU¶ÕQ��3ULMHGRU¶GDNL�6ÕUS�ROPD\DQ�WRSOXOX÷D�
\|QHOLN� ]XO�P� \DSÕOPDVÕQD� GDLU� VL\DVL� GRNWULQL� ROVD� GD�� EX� GRNWULQLQ� VR\NÕUÕPD�
\�NVHOGL÷LQH�GDLU�ELU�NDQÕW�EXOXQDPDPÕúWÕU�217     

��������������58&0¶XQ�KHU�LNL�NDUDUÕQÕ�ELUOLNWH�RNXGX÷XPX]GD�úX�VRQXoODUD�XODúDELOL\RUX]��
+HU� LNL� VXoWD� D\UÕPFÕ� WHPHOGH� JHUoHNOHúPHNWHGLU�� =XO�P� VXoXQGD� KHGHI� DOÕQDQ�
ELUH\OHUGLU�� EX� ELUH\OHULQ� VHoLPLQGH� ÕUN�� GLQ�� GLO� \D� GD� VL\DVL� J|U�ú� URO� R\QDPDNWDGÕU��
%XQD� NDUúÕOÕN� VR\NÕUÕP� VXoXQGD� KHGHI� DOÕQDQ�PLOOL�� HWQLN�� ÕUNL� \D� GD� GLQL� ELU� JUXEXQ�
NHQGLVLGLU�� %X� JUXEX� \RN� HWPHN� DQFDN� EX� JUXEXQ� �\HOHULQH� NDUúÕ� LúOHQHQ� ILLOOHUOH�
ROXúDFD÷ÕQGDQ�� VXo� EX� NLúLOHUH� NDUúÕ� \|QHOPHNWHGLU�� %X� GXUXPOD� ED÷ODQWÕOÕ� RODUDN�
VR\NÕUÕP� VXoXQXQ�PDQHYL� XQVXUX� JUXEX� \RN� HWPH\H� \|QHOLN� |]HO� NDVW� LNHQ�� ]XO�PGH�
D\UÕPFÕOÕ÷D�GD\DOÕ�WHPHOGH�VHoLOHQ�NLúLOHUH�\|QHOLN�VXo�NDVWÕ�YDUGÕU��� 

              8OXVODUDUDVÕ� +XNXN� .RPLV\RQX�� øQVDQOÕ÷ÕQ� %DUÕúÕ� YH� *�YHQOL÷L� $OH\KLQH�
øúOHQHQ� 6XoODUOD� LOJLOL� oDOÕúPDVÕQGD� ]XO�P� ILLOLQLQ�� %0� 6|]OHúPHVL¶QLQ� ELULQFL�
PDGGHVLQGH�\HU�DODQ���D\UÕP�J|UPHGHQ�KHU�NLúLQLQ�GR÷XúWDQ�VDKLS�ROGX÷X�LQVDQ�KDNODUÕ�
YH� WHPHO� |]J�UO�NOHULQ� LOH� PHGHQL� YH� VL\DVL� KDNODUÕQ� LQNDUÕ� ROGX÷XQX� LIDGH� HWPLúWLU��
$\UÕFD�VR\NÕUÕP�VXoXQGDNL�|]HO�NDVW�LVSDWODQDPÕ\RUVD��EX�GXUXPGD�ILLOLQ�]XO�P�VXoXQD�
G|Q�úHFH÷L� GH� EHOLUWLOPLúWLU�218� 8OXVODUDUDVÕ� +XNXN� .RPLV\RQX� ]XO�P� VXoX\OD� LOJLOL�
\DSWÕ÷Õ� EX� \RUXP�� %0� PHWLQOHULQGH� VR\NÕUÕP� VXoXQXQ� LON� RUWD\D� oÕNÕúÕQÕ�
KDWÕUODWPDNWDGÕU�� 

                                                
216 “Prosecutor v Dusko Sikirica, Damir Dosen, Dragan Kolundzija”, para. 89 
217 “Prosecutor v Dusko Sikirica, Damir Dosen, Dragan Kolundzija”, para. 90-92 
218 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 49, para. 11 
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6R\NÕUÕP� 6|]OHúPHVL� GÕúÕQGD� NRUXQDQ� JUXSODUÕQ� KDULFLQGH� ELU� JUXED� NDUúÕ�
\DSÕODFDN� \RN�HWPH� ILLOOHUL� GH� ]XO�P�VXoXQD�JLUHFHNWLU��=XO�P�VXoX\OD� VR\NÕUÕP�VXoX�
ELUELULQH�EHQ]H\HQ��D\ÕUW�HWPHVL�]RU�VXoODU�ROGX÷X�J|U�OPHNWHGLU��� 

              F���,UN�$\UÕPFÕOÕ÷Õ��$SDUWKHLG���6XoXQXQ�6R\NÕUÕP�6XoX\OD�.DUúÕODúWÕUÕOPDVÕ 

             �,UN� D\UÕPFÕOÕ÷Õ� VXoX�� 5RPD� 6WDW�V�¶QGH� \HU� DODQ� DoÕNODPD\D� J|UH�� ÕUNoÕ� ELU�
JUXEXQ��GL÷HU�ÕUN�JUXEX�\D�GD�JUXSODUÕ��]HULQGH��VLVWHPDWLN�EDVNÕ�YH�KDNLPL\HWH�GD\DOÕ�
NXUXPVDOODúPÕú� UHMLPL� V�UG�UPHN� DPDFÕ\OD�� ��� SDUDJUDIWD� JHoHQ� LQVDQOÕN� GÕúÕ� ILLOOHUH�
EHQ]HU�NDUDNWHUGHNL�ILLOOHUL�JHUoHNOHúWLUPHVLGLU�´219                   

��������������,UN� D\UÕPFÕOÕ÷Õ� VXoX��(<8&0�YH�58&0¶XQ� VWDW�OHULQGH�DoÕN�ELU� úHNLOGH�\HU�
DOPDPDNWDGÕU�� 6|]� NRQXVX� VXo� 5RPD� 6WDW�V�¶QGH� D\UÕ� ELU� K�N�POH� NHQGLQH� \HU�
EXOPXúWXU�� 8OXVODUDUDVÕ� &H]D� 0DKNHPHVL¶QLQ� KD]ÕUOÕN� NRPLV\RQXQXQ� VXoODUÕQ�
XQVXUODUÕ\OD�LOJLOL�WDVODN�PHWQLQGH�ÕUN�D\UÕPFÕOÕ÷Õ�VXoX�úX�úHNLOGH�EHOLUOHQPLúWLU� 

             “1-)DLO�LQVDQOÕN�GÕúÕ�ILLOOHUL�ELU�\D�GD�GDKD�ID]OD�NLúL\H�NDUúÕ�JHUoHNOHúWLUPHOLGLU� 

             2-�%X�ILLOOHU��6WDW�Q�Q����PDGGHVLQLQ����SDUDJUDIÕQGD�J|VWHULOHQ�ILLOOHU�ROPDOÕ�\D�
GD�EX�ILLOOHUH�EH]HU�NDUDNWHUGH�ILLOOHU�ROPDOÕGÕU� 

             3-� )DLO�� JHUoHNOHUH� GD\DOÕ� GXUXPODUÕQ� KDUHNHWH� NDUDNWHU� YHUGL÷LQLQ� IDUNÕQGD�
ROPDOÕGÕU��� 

             4-�+DUHNHW��ÕUNoÕ�ELU�JUXEXQ��GL÷HU�ÕUN�JUXEX�\D�GD�JUXSODUÕ��]HULQGH��VLVWHPDWLN�
EDVNÕ�YH�KDNLPL\HWH�GD\DOÕ�NXUXPVDOODúPÕú�UHMLPL�V�UG�UPHVL�ED÷ODPÕQGD�JHUoHNOHúPLú�
ROPDOÕGÕU� 

             5- Failin bu hareketi sözü geçeQ�UHMLPL�V�UG�UPH\H�\|QHOLN�ROPDOÕGÕU� 

             6-+DUHNHW��VLYLO�ELU�WRSOXOX÷D�NDUúÕ�\D\JÕQ�YH\D�VLVWHPDWLN�ELU VDOGÕUÕQÕQ�SDUoDVÕ�
RODUDN�LúOHQPHOLGLU� 

                                                
219 Article 7/2-h,  Rome Statute Of  The International Criminal Court 
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             7-� � )DLO� KDUHNHWLQLQ�� VLYLO� ELU� WRSOXOX÷D� NDUúÕ� \D\JÕQ� YH\D� VLVWHPDWLN� ELU   
VDOGÕUÕQÕQ�SDUoDVÕ�RODUDN�JHUoHNOHúWL÷LQL�ELOPHOL�\D�GD�EX�GXUXPX�WDVDUOD\DUDN�H\OHPLQL�
JHUoHNOHúWLUPHOLGLU�´220 

            ��,UN�D\UÕPFÕOÕ÷Õ�VXoXQXQ�QH�ROGX÷X������7DULKOL�³$SDUWKHLG�6XoXQXQ�gQOHQPHVL�
YH�&H]DODQGÕUÕOPDVÕ\OD�øOJLOL�8OXVODUDUDVÕ�6|]OHúPH´GH�EHOLUWLOPLúWLU��6|]OHúPHQLQ�LNLQFL�
PDGGHVLQGH��*�QH\�$IULND�ÕUNVDO�D\UÕPFÕOÕN�SROLWLNDODUÕQÕQ�X\JXODQGÕ÷Õ�\HU�RODUDN�|UQHN�
J|VWHULOPLúWLU�221�øNLQFL�PDGGHGH�D\UÕFD��ÕUNoÕ�ELU�JUXEXQ��GL÷HU�ÕUN�JUXEX�\D�GD�JUXSODUÕ�
�]HULQGH��VLVWHPDWLN�EDVNÕ�YH�KDNLPL\HWH�GD\DOÕ�NXUXPVDOODúPÕú�UHMLPL�V�UG�UPHVL�LoLQ�
LúOHPHN� GXUXPXQGD� ROGX÷X� LQVDQOÕN� GÕúÕ� ILLOOHU� GH� EHOLUWLOPHNWHGLU�� %XUDGDNL� ILLOOHU�
VR\NÕUÕP�V|]OHúPHVLQGHNL�ILLOOHUOH�EHQ]HúPHNWHGLU��$QFDN�V|]��JHoHQ�V|]OHúPHGHNL�EX�
ILLOOHU�� VRV\DO�� N�OW�UHO�� HNRQRPLN� KD\DWWDQ� GÕúODPDN�� temel hak ve özgürlüklerden 

\RNVXQ�EÕUDNPDN�JLEL�oRN�oHúLWOLGLU�� 

�������������6R\NÕUÕP� VXoXQGDNL� PDQHYL� XQVXUX� EHOLUOHPH\H� oDOÕúÕUNHQ� ÕUN� D\UÕPFÕOÕ÷Õ�
NRQXVXQD�GD�GH÷LQLOPLúWL��%D]Õ�\D]DUODU�WDUDIÕQGDQ�ÕUN�D\UÕPFÕOÕ÷Õ��VR\NÕUÕP�VXoXQXQ�ELU�
unsuru olarak göU�OPHNWH\GL�� ,UNoÕOÕNOD� VR\NÕUÕP� VXoX� DUDVÕQGDNL� ED÷ODQWÕ\OD� LOJLOL� ELU�
J|U�ú��ÕUNoÕOÕNOD�VR\NÕUÕP�DUDVÕQGD�LOLúNLQLQ�YDUROGX÷XQX�DQFDN�KHU�ÕUNoÕOÕ÷ÕQ�SROLWLNDVÕQÕ�
VR\NÕUÕP�\DSPD\D�\|QHOWPHGL÷LQL�EHOLUWPHNWHGLU�222�<D]DUD�J|UH�VR\NÕUÕP��ÕUNoÕOÕ÷ÕQ�HQ�
ID]OD�úLGGHW�LoHUHQ�VRQ�DúDPDVÕ�YH�HQ�NHVNLQ�X\JXODPDVÕGÕU�223      

�������������,UN� V|]F�÷�Q�� JHQLú� DQODPGD� \DQL� GLQL�� HWQLN�� PLOOL� NDYUDPODUÕQÕ� GD� NDWDUDN�
NXOODQÕUVDN��ÕUN�D\UÕPFÕOÕ÷Õ�VXoXQXQ��VR\NÕUÕP�VXoXQXQ�ELU�|Q�DúDPDVÕ�ROGX÷XQX�NDEXO�
etmemiz gerekmektedir. %X� QRNWDGD� D\UÕPFÕ� SROLWLNDODU�� VHoLOPLú� ELU� JUXS� �]HULQGH�
EDVNÕ\D� GD\DOÕ� ELU� UHMLPLQ� \�U�W�OPHVLQGH� ELU� DUDo� ROVD� GD�� EX� SROLWLND� KHU� ]DPDQ� R�
JUXEX� \RN� HWPH� QRNWDVÕQD� JHOPH\HFH÷LQGHQ�� V|]� NRQXVX� VXoXQ� PXWODND� VR\NÕUÕPD�
G|Q�úHFH÷LQL�GDLU�NHVLQ�ELU�\DUJÕGD�EXOXQPDPÕ]�KDWDOÕ�RODFDNWÕU��$QFDN�ÕUN�V|]F�÷��GDU�
DQODPGD�NXOODQÕUVDN��VR\NÕUÕP�VXoXQXQ�GLQL��HWQLN��PLOOL�JUXSODUD�NDUúÕ�GD�\DSÕODELOPH�

                                                
220 Report of  the Preparatory Commision for the International Criminal Court, Part II Finalized draft text of the E 
     Elements of Crimes, s. 16- 17, Article:7-1-j 
221 “International Convention on the Suppression and Punishment of the Crime of Apartheid”, Article:2, 
     http://www.unhchr.ch/html/menu3/b/11.htm, 12.04.2007 
222�%HULO�'HGHR÷OX��³6R\NÕUÕP-,UNoÕOÕN�øOLúNLVLQLQ�7HPDWLN�%D÷ODQWÕVÕ´������������� 
  http://www.network54.com/Forum/121213/message/1119126114/SoykirimIrkcilik+Iliskisinin+Tematik+Baglantisi,     
223�'HGHR÷OX��³6R\NÕUÕP-,UNoÕOÕN�øOLúNLVLQLQ�7HPDWLN�%D÷ODQWÕVÕ´ 
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LKWLPDOL� ROGX÷XQGDQ�� VR\NÕUÕP� \DSÕOPDGDQ� |QFH� ÕUN� D\UÕPFÕOÕ÷ÕQÕQ�PXWODND� YDUROPDVÕ�
gereken bir olgu olarak görmemeliyiz.. 

              G��'L÷HU�øQVDQOÕN�'ÕúÕ�)LLOOHU�YH�6R\NÕUÕP�6XoX�� 

%XUDGD�NDVWHWPHN�LVWHGL÷LP�5RPD�6WDW�V�¶Q�Q����PDGGHVLQLQ��N��IÕNUDVÕQGDNL�
ILLOOHUGHQ� |WH�� LQFHOHPHGH� EXOXQPDGÕ÷ÕP� GL÷HU� LQVDQOÕN� GÕúÕ� VXoODUGÕU�� %X� VXoODUÕQ��
VR\NÕUÕP�VXoX\OD�DUDVÕQGDNL�LOLúNLOHUL�\|Q�QGHQ�D\UÕ�ELU�NDWHJRUL\H�DOGÕP��%XQXQ�VHEHEL�
KHU�ELU�VXo�LoLQ�EHQ]HU�DoÕNODPDODU�\DSPDNWDQ�|WH�JHQHO�ELU�oHUoHYH�oL]PHNWLU�� 

��������������+HUKDQJL� ELU� VLYLO� NLúL\H� NDUúÕ� VXo� VD\ÕODQ� ILLOOHU� \D\JÕQ� YH\D� VLVWHPDWLN� ELU�
VDOGÕUÕ\OD� LOLúNLOHQGLULOHUHN� DQFDN� R� NLúLQLQ� ED÷OÕ� ROGX÷X� WRSOXOXN� \D� GD� GR÷XúWDQ�
JHWLUGL÷L� NLPOLN� J|]� |Q�QH� DOÕQPDGDQ-zulüm suçunu bir kenara koyarsak-

JHUoHNOHúWLULOL\RUVD��EX�GXUXPGD�LQVDQOÕ÷D�NDUúÕ�VXoXQ�LúOHQPLú�ROGX÷XQX�NDEXO�HWPHPL]�
JHUHNPHNWHGLU��gUQH÷LQ�ELU�JUXS�LQVDQD�LúNHQFH�\DSÕOPÕúWÕU�IDNDW��IDLO�EX�JUXEX�NÕVPHQ�
\D� GD� WDPDPHQ� \RN� HWPH�NDVWÕ\OD� KDUHNHW� HWPHPLú�\D�GD�KDUHNHW� HWWL÷LQH� GDLU�RUWD\D�
DWÕODQ� LGGLD� LVSDWODQDPDPÕúWÕU�� øGGLD� LVSDWODQPÕú� ROVD\GÕ� EX� ILLO� VR\NÕUÕP� VXoXQD�
JLUHFHNNHQ��EX�GXUXPGD�LQVDQOÕ÷D�NDUúÕ�VXoODUGDQ�LúNHQFH�VXoXQX�ROXúWXUDFDNWÕU��gUQH÷L�
ELUD]�GH÷LúWLULUVHN��IDLO�VL\DVL�ELU�JUXED�PHQVXS�NLúLOHUH�NDUúÕ��R�VL\DVL�JUXEX�\RN�HWPHN�
DPDFÕ\OD� LúNHQFH� ILLOOHULQL� JHUoHNOHúWLUPLúWLU�� %X� GXUXPGD� VL\DVL� JUXSODU� VR\NÕUÕP�
V|]OHúPHVL� NDSVDPÕQD� DOÕQPDGÕ÷ÕQGDQ�� V|]� NRQXVX� ILLO� \LQH� LQVDQOÕ÷D� NDUúÕ� VXoODUGDQ�
LúNHQFH� VXoXQX�ROXúWXUDFDNWÕU��%X�|UQHNOHUGH� LQVDQOÕ÷D�NDUúÕ� ILLOOHUGHQ� LúNHQFH�\HULQH��
VR\NÕUÕP� V|]OHúPHVLQLQ� PDGGL� XQVXUX� NDUúÕOD\DELOHFHN�� GL÷HU� ILLOOHU� GH� \HU� DODELOLU��
$QFDN� N|OHOLN� JLEL� VR\NÕUÕP� V|]OHúPHVLQLQ� PDGGL� XQVXUXQGD� \HU� DOPD\DQ�� V|]OHúPH�
IL]LNVHO� \RN� HWPH\L� WHPHO� DOGÕ÷Õ� LoLQ� PDQWÕNHQ� GH� \HU� DODPD\DFDN� ILLOOHU� HOEHWWH�
EHOLUWWL÷LP�|UQH÷H�NRQX�RODPD\DFDNWÕU�� 

��������������6R\NÕUÕP� VXoXQD� NHQGLQH� |]J�� NDUDNWHULQL� YHUHQ� VXoXQ� PDQHYL� XQVXUXGXU��
'ROD\ÕVÕ\OD� PDQHYL� XQVXU� LQVDQOÕ÷D� NDUúÕ� VXoODUOD� NDUúÕODúWÕUPDPÕ]GD� D\ÕUW� HWPHNWH�
NXOODQDFD÷ÕPÕ]� HQ� |QHPOL� DUJ�PDQGÕU�� 6|]OHúPHQLQ� NRUXGX÷X� JUXSODU� GD�� VR\NÕUÕP�
VXoXQX�LQVDQOÕ÷D�NDUúÕ�VXoODUGDQ�D\ÕUW�HGHUNHQ�NXOODQDFD÷ÕPÕ]�GL÷HU�DUJ�PDQGÕU�� 
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       ������*�� 62<.,5,0� 68d8181� 8/86/$5$5$6,� +8.8.7$.ø� *h1&(/�
DURUMU  

6R\NÕUÕP� ILLOL� XOXVODU� DUDVÕ� KXNXNWD� WDUWÕúPDVÕ]� ELU� ELoLPGH� IDLOOHULQ�
VRUXPOXOX÷XQD� JLGLOHELOHFHN� ELU� VXoWXU�� 6R\NÕUÕP� VXoXQXQ� D÷ÕUOÕ÷ÕQÕ� EHOLUWPHN� LoLQ�
VR\NÕUÕPD� ³VXoODUÕQ� VXoX´� �FULPH� RI� FULPHV�� GHQLOPHNWH� YH� KDWWD� VR\NÕUÕP�� LQVDQ�
KDNODUÕQD�NDUúÕ�\DSÕODELOHFHN�HQ�E�\�N�N|W�O�N�RODUDN�J|U�OPHNWHGLU�224  

��������������6R\NÕUÕP� V|]OHúPHVLQLQ� XOXVODUDUDVÕ� |UI� DGHW� NXUDOÕ� KDOLQH� JHOGL÷L� GH� NDEXO�
HGLOPHNWHGLU�� gUI� DGHW� NXUDOODUÕ�� ³XOXVODUDUDVÕ� KXNXN� NLúLOHULQLQ� WXWXP� YH� GDYUDQÕúODUÕ�
VRQXFX� ELUOLNWH� ROXúWXUGXNODUÕ� \D]ÕOÕ� ROPD\DQ� XOXVODUDUDVÕ� KXNXN� NXUDOODUÕQÕQ�
bütünüdür.”225� gUI� DGHW� NXUDOÕQÕQ� YDUROPDVÕ� LoLQ�� EHOOL� GXUXPODUGD� D\QÕ� GDYUDQÕúÕQ�
KXNXNVDO�]RUXQOXOXN�ROGX÷XQD�GDLU�ELU�LQDQoOD�WHNUDUODQPDVÕ�JHrekmektedir.226  

��������������6R\NÕUÕPÕQ� XOXVODUDUDVÕ� KXNXND� J|UH� VXo� VD\ÕOPDVÕQÕQ� |UI� DGHW� NXUDOÕ� KDOLQH�
JHOGL÷L�ELU�oRN�GHID�oHúLWOL�úHNLOOHUGH�WHNUDUODQPÕúWÕU��*HUoHNWHQ�GH�%0�*HQHO�6HNUHWHUL��
(VNL� <XJRVODY\D¶GD� \DúDQDQODUGDQ� GROD\Õ� NXUXODFDN� RODQ� ad hoc mahkeme ile ilgili 

UDSRUXQGD��X\JXODQDELOHFHN�KXNXN�NXUDOODUÕ�LoLQGH������7DULKOL�6R\NÕUÕP�6|]OHúPHVL¶QL�
GH�J|VWHUPLú�YH�GL÷HU�VD\ÕODQODUOD�EHUDEHU�V|]�NRQXVX�DQODúPDQÕQ�GD�XOXVODUDUDVÕ�KXNXN�
NXUDOÕ� KDOLQH� JHOGL÷LQL� EHOLUWPLúWLU�227� $\UÕFD� 58&0� Akayesu karaUÕQGD�� 6R\NÕUÕP�
6|]OHúPHVL¶QLQ� LQNDU�HGLOHPH]�ELU�ELoLPGH�XOXVODUDUDVÕ�|UI�DGHW�NXUDOÕ�KDOLQH�JHOGL÷LQL�
V|\OHPLúWLU�228� 8OXVODUDUDVÕ� +XNXN� .RPLV\RQX� GD� øQVDQOÕ÷ÕQ� %DUÕúÕ� YH� *�YHQOL÷L�
$OH\KLQH�øúOHQHQ�6XoODUOD�LOJLOL�oDOÕúPDVÕQGD��6R\NÕUÕP�6|]OHúPHVL¶QLQ�XOXVODUDUDVÕ�|UI�
DGHW�NXUDOÕ�KDOLQH�JHOGL÷L�úHNOLQGHNL�\RUXPX�EHQLPVHPLúWLU�229 Güncel bir hukuk metni 

RODQ�8OXVODUDUDVÕ�$GDOHW�'LYDQÕ¶QÕQ��%RVQD�+HUVHN¶LQ�6ÕUELVWDQ-.DUDGD÷¶D�NDUúÕ�DoWÕ÷Õ�
GDYD\OD� LOJLOL� NDUDUÕQGD� GD�� VR\NÕUÕP� VXoXQXQ� |UI� DGHW� NXUDOÕ� KDOLQH� JHOGL÷L�
EHOLUWLOPLúWLU�230    

                                                
224 Byron, s. 144 
225�+�VH\LQ�3D]DUFÕ��8OXVODUDUDVÕ�+XNXN��*|]GHQ�*HoLULOPLú����%DVÕ��$QNDUD��7XUKDQ�.LWDEHYL��������V����� 
226�3D]DUFÕ��V� 106 
227�$N�Q��³0LOOHWOHUDUDVÕ�0DKNHPH�øoWLKDWODUÕQGD�-HQRVLG´��V����-15 
228 “The Prosecutor Versus Jean-Paul Akayesu”, para. 495 
229 “Draft Code of Crimes Against the Peace and Security of  Mankind with commentaries”, s. 46, para. 19 
230 International Court Of Justice, Year 2007, Case concerning Application of the Convention on the Prevention and   
     Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia And Montenegro), Judgement,  
     February 2007, para. 161, http://www.icj-cij.org/docket/files/91/13685.pdf,  22.04.2007  
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6R\NÕUÕP�6|]OHúPHVL¶QLQ�XOXVODUDUDVÕ�|UI�DGHW�NXUDOÕ�KDOLQH�JHOGL÷L�NRQXVXQGD�
ELU� WDUWÕúPD�ROPDPDNOD� EHUDEHU�� D\UÕFD� LQVDQ� KDNODUÕ� KXNXNX� YH� XOXVODUDUDVÕ�KXNXNXQ�
JHOGL÷L�QRNWDGD�VR\NÕUÕP�VXoXQXQ�jus cogens�NXUDOÕ�KDOLQH�JHOGL÷L�GH�Lfade edilmektedir. 

Jus cogens NXUDOÕQÕQ� QH� ROGX÷X� ����� 7DULKOL� 9L\DQD� $QGODúPDODU� +XNXNX�
6|]OHúPHVL¶QGH�J|VWHULOPLúWLU��%XQD�J|UH� 

³�%LU�DQGODúPD�\DSÕOPDVÕ�VÕUDVÕQGD�PLOOHWOHUDUDVÕ�JHQHO�KXNXNXQ�HPUHGLFL�ELU�
QRUPX� LOH� oDWÕúÕ\RUVD� EDWÕOGÕU�� %X� 6|]OHúPH� EDNÕPÕQGDQ�PLOOHWOHUDUDVÕ�JHQHO� KXNXNXQ�
HPUHGLFL� ELU� QRUPX�� ELU� E�W�Q� RODUDN� 'HYOHWOHULQ� PLOOHWOHUDUDVÕ� WRSOXPXQXQ��
NHQGLVLQGHQ� KLoELU� VXUHWWH� VDSPD\D� P�VDDGH� HGLOPH\HQ� YH� DQFDN� D\QÕ� QLWHOLNWH� RODQ�
GDKD�VRQUDNL�ELU�PLOOHWOHUDUDVÕ�JHQHO�KXNXN�QRUPX�LOH�GH÷LúWLUilebilecek olan bir norm 

RODUDN�NDEXO�HWWL÷L�YH�WDQÕGÕ÷Õ�ELU�QRUPGXU�´231    

              Jus cogens NXUDOÕQÕQ� ROXúDELOPHVL� LoLQ�� LOJLOL� NXUDO� XOXVODUDUDVÕ� WRSOXPX�
ROXúWXUDQ�GHYOHWOHULQ�E�W�Q��WDUDIÕQGDQ�EHQLPVHQPHOL�YH�D\QÕ�]DPDQGD�EX�NXUDOD�D\NÕUÕ�
olarak KLoELU� NXUDOÕQ� GD� NRQXOPDPDVÕ� JHUHNPHNWHGLU�232 Jus cogens NXUDOODUÕQÕQ� QHOHU�
ROGX÷X� NRQXVXQGD� ELU� DoÕNOÕN� \RNVD� GD�8OXVODUDUDVÕ� +XNXN�.RPLV\RQX�� EX� NXUDOODUD�
|UQHN� RODUDN� NXYYHW� NXOODQPD� \DVD÷ÕQÕ�� N|OH� WLFDUHWLQL�� GHQL]� KD\GXWOX÷XQXQ�
\DVDNODQPDVÕQÕ�YH�D\QÕ�]DPDQGD�VR\NÕUÕPÕQ�\DVDNODQPDVÕQÕ�J|VWHUPHNWHGLU233    , 

�������������8OXVODUDUDVÕ� $GDOHW� 'LYDQ�� ����� 7DULKOL� 6R\NÕUÕP� 6|]OHúPHVL¶QH� NRQXODQ�
oHNLQFHOHU� �]HULQH� YHUGL÷L� WDYVL\H� J|U�ú�QGH�� V|]OHúPHQLQ� LONHOHULQLQ��PHGHQL� XOXVODU�
WDUDIÕQGDQ�WDQÕQGÕ÷ÕQÕ�YH�KHUKDQJL�ELU�V|]OHúPHVHN�]RUXQOXOXN�ROPDVD�ELOH�V|]�NRQXVX�
LONHOHULQ�E�W�Q�GHYOHWOHUL�ED÷ODGÕ÷ÕQÕ�LIDGH�HWPLúWLU�234�%X�LIDGHGHQ�VR\NÕUÕP�VXoXQXQ�jus 

cogens NXUDOÕ� ROGX÷XQX� oÕNDUDELOLUL]�� $\UÕFD� 'LYDQ�� �� ùXEDW� ����� 7DULKOL� ³.RQJR�
%|OJHVLQGHNL�6LODKOÕ�(\OHPOHU´�LOJLOL�GDYDGD��VR\NÕUÕP�VXoXQXQ�\DVDNODQPDVÕQÕ�|QJ|UHQ�
NXUDOODUÕQ��XOXVODUDUDVÕ�KXNXNWD�EX\XUJDQ�NXUDOODU�ROGX÷XQX�\DQL� jus cogens�ROGX÷XQX�
LIDGH�HWPLúWLU�235           

                                                
231 1969 Tarihli Viyana�$QGODúPDODU�+XNXNX�6|]OHúPHVL�0DGGH�����³%LU�PLOOHWOHUDUDVÕ�HPUHGLFL�KXNXN�QRUPX�LOH�� 
�����oDWÕúDQ�DQGODúPDODU´���*�QG�]��V�����-196) 
232�3D]DUFÕ��V���� 
233�3D]DUFÕ��V���� 
234 “Universal jurisdiction: The duty of states to enact and enforce legislation - Chapter Seven”, s. 2 
     http://www.amnesty.org.tr/library/pdf/IOR530102001ENGLISH/$File/IOR5301001.pdf, 24.04.2007  
235 International Court Of Justice, Year 2007, Case concerning Application of the Convention on the Prevention and       
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���������������%D]Õ� NXUDOODUÕQ� jus cogens KDOLQH� JHOPHVL� RQODUÕQ� NRUXGX÷X� GH÷HUOHULQ�
öneminGHQ� ND\QDNODQÕU�� 'ROD\ÕVÕ\OD�� E�W�Q� LQVDQOÕ÷D� NDUúÕ� \DSÕODELOHFHN� HQ� N|W�� VXo�
RODUDN�J|U�OHQ�³VR\NÕUÕP�VXoXQXQ´��|UI�DGHW�NXUDOÕ�úHNOLQGH�NDOPD\ÕS��jus cogens haline 

JHOPHVL��LQVDQOÕN�WDULKLQLQ�JHOGL÷L�QRNWDGDNL�GH÷HUOHULQLQ�VRQXFXGXU�� 

             Bir kuUDOÕQ� jus cogens� ROPDVÕQÕQ� ELU� VRQXFX� GD� JHWLUGL÷L� \�N�PO�O�NOHULQLQ�
KHUNHVH�NDUúÕ�LOHUL�V�U�OHELOLU�ROPDVÕ��\DQL�erga omnes�HWNL\H�VDKLS�ROPDVÕGÕU�236 Bunun 

LoLQ� 6R\NÕUÕP� 6|]OHúPHVL¶QLQ� K�N�POHULQLQ� erga omnes� HWNL\H� VDKLS� ROGX÷XQX�
belirtmek gerekmektedir. 8OXVODUDUDVÕ�$GDOHW�'LYDQÕ��%DUFHORQD�7UDFWLRQ�GDYDVÕQGD�EX�
NDYUDPÕ�DoÕNODPDNWDGÕU��%XQD�J|UH��ELU�GHYOHWLQ�ELU�E�W�Q�RODUDN�XOXVODUDUDVÕ� WRSOXPD�
NDUúÕ� \�N�PO�O�NOHUL�� GR÷DVÕ� JHUH÷L� W�P� GHYOHWOHUL� LOJLOHQGLUGL÷LQGHQ�� EXQODUD erga 

omnes yükümlülükler denmektedir.237� %X� WLS� \�N�PO�O�NOHU� XOXVODUDUDVÕ� KXNXNWD��
VDOGÕUJDQOÕN�YH�VR\NÕUÕP�ILLOOHULQLQ�KXNXN�GÕúÕ�LODQ�HGLOPHVL�GH�GDKLO�ROPDN��]HUH�LQVDQ�
KDNODUÕ\OD�LOJLOL�LONH�YH�NXUDOODUGDQ�GR÷DUODU�238    

              Erga omnes�\�N�PO�O�NOHU�KHUKDQJL�ELU�NDEXO�LúOHPLne gerek olmadan herkese 

NDUúÕ� KXNXNVDO� HWNL� GR÷XUDFDNWÕU�239� 8OXVODUDUDVÕ� $GDOHW� 'LYDQÕ�� %RVQD� +HUVHN¶LQ�
6ÕUELVWDQ-.DUDGD÷¶D� NDUúÕ� DoWÕ÷Õ� GDYDGD�� VR\NÕUÕP� V|]OHúPHVLQLQ� JHWLUGL÷L�
\�N�PO�O�NOHULQ��EDúOÕFD�LQVDQFÕO�GH÷HUOHUL�NRUXGX÷X�LoLQ�erga omnes nitelik tDúÕGÕ÷ÕQÕ�
LIDGH� HWPLúWLU�240� 6R\NÕUÕP� VXoXQXQ� D\UÕFD� GHYOHWOHUH� VXoXQ� NRYXúWXUXOPDVÕ� YH�
FH]DODQGÕUÕOPDVÕ�LoLQ��erga omnes  \�N�PO�O�N�\�NOHGL÷L�GH�LIDGH�HGLOPHNWHGLU�241  

������������6R\NÕUÕP�VXoX\OD�LOJLOL�|QHP�DU]�HGHQ�ELU�GL÷HU�NRQXGD�]DPDQDúÕPÕ�PHVHOHVLGLU. 
³6DYDú�6XoODUÕ�YH�øQVDQOÕ÷D�.DUúÕ�6XoODUOD�øOJLOL�=DPDQDúÕPÕQÕQ�8\JXODQPDPDVÕQD�'DLU�
6|]OHúPH´QLQ����PDGGHVLQH�J|UH�VR\NÕUÕP�VXoX�� LúOHQGL÷L�]DPDQ�GLNNDWH�DOÕQPDNVÕ]ÕQ�
]DPDQDúÕPÕ�V�UHVLQH� WDEL�ROPD\DFDNWÕU�242�$QFDN�EX�PDGGH\L�FH]DODQGÕUPD�\�N�P�Q��
geriye HWNLOL�NÕOGÕ÷Õ�úHNOLQGH�ELU�\RUXP�oÕNDUPDN��LúOHQGL÷L�WDULKWH�VXo�ROXúWXUPD\DQ�ELU�
                                                                                                                                          
     Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia And Montenegro), para. 161 
236 Gündüz, s. 35 
237 Barcelona Traction Case, I.C.J. Reports, 1970 para. 33-34, (Gündüz, s. 36) 
238 Barcelona Traction Case, I.C.J. Reports, 1970 para. 33-34, (Gündüz, s. 36) 
239�3D]DUFÕ��V���� 
240 International Court Of Justice, Year 2007, Case concerning Application of the Convention on the Prevention and 
     Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia And Montenegro), para. 147 
241�$N�Q��³0LOOHWOHUDUDVÕ�0DKNHPH�øoWLKDWODUÕQGD�-HQRVLG´��V����� 
242 “Convention on the non-applicabilityof statutory limitations to war crimes and crimes against humanity”, 26   
     November 1968, Article:1,  http://www.unhchr.ch/html/menu3/b/treaty6.htm, 22.04.2007 
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ILLO�QHGHQL\OH�ELU�NLPVHQLQ�VXoOX�EXOXQPDPDVÕ�úHNOLQGHNL�KXNXNXQ�WHPHO� LONHVLQH� WHUV�
G�úHFHNWLU�� 'ROD\ÕVÕ\OD� ]DPDQDúÕPÕQD� LOLúNLQ� X\JXODQDPD]OÕN� NXUDOÕ� 6R\NÕUÕP�
6|]OHúPHVL�\�U�UO�÷��JLUGLNWHQ�VRQUDNL�VXoODU�EDNÕPÕQGDQ�JHoHUOL�RODFDNWÕU��%X�NRQXGD�
GL÷HU� ELU� EHOJH� RODQ� ³6DYDú� 6XoODUÕ� YH� øQVDQOÕ÷D� .DUúÕ� 6XoODUOD� øOJLOL� =DPDQDúÕPÕQÕQ�
8\JXODQPDPDVÕQD� 'DLU� $YUXSD� 6|]OHúPHVL´QGH� GH� VR\NÕUÕP� VXoXQXQ� ]DPDQDúÕPÕQD�
X÷UDPD\DFD÷ÕQÕ�EHOLUWLOGLNWHQ�VRQUD��LNLQFL�PDGGHGH�V|]OHúPHQLQ�\�U�UO�÷H�JLUPHVLQGHQ�
|QFH� LúOHQHQ� VXoODU� EDNÕPÕQGDQ�� \DOQÕ]FD� ]DPDQDúÕPÕQÕ� V�UHVL� VRQODQPDPÕú� VXoODUD�
X\JXODQDFD÷Õ� LIDGH� HGLOPLúWLU�243� 5RPD� 6WDW�V�¶QGH� GH�� 0DKNHPHQLQ� \DUJÕ� \HWNLVLQH�
JLUHQ� VXoODUÕQ� ]DPDQDúÕPÕQD� X÷UDPD\DFD÷Õ� EHOLUWLOPLúWLU�244� 6R\NÕUÕP� VXoX� GD�
PDKNHPHQLQ� \HWNLVLQH� JLUGL÷LQGHQ� V|]� NRQXVX� VXoOD� LOJLOL� GH� ]DPDQDúÕPÕ� NXUDOÕ�
X\JXODQPD\DFDNWÕU� 

���������������6R\NÕUÕPOD� LOJLOL� J�QFHO�ELU�JHOLúPH�GH��6R\NÕUÕP�6|]OHúPHVL¶QH�GD\DQÕODUDN�
8OXVODUDUDVÕ� $GDOHW� 'LYDQÕ� |Q�QH� JHWLULOHQ� LON� GDYDQÕQ� ��� ùXEDW� ����� 7DULKLQGH�
VRQXoODQPDVÕGÕU�� %RVQD� +HUVHN¶LQ� 6ÕUELVWDQ-.DUDGD÷¶D� NDUúÕ� DoWÕ÷Õ� GDYDGD� 'LYDQ��
6UHEUHQLFD�E|OJHVL�GÕúÕQGD�VR\NÕUÕPÕQ�JHUoHNOHúPHGL÷L�\|Q�QGH�NDUDU�YHUGL��'LYDQ��KHU�
QH�NDGDU�NDWOLDPODUÕQ�ROGX÷XQX��FLGGL�EHGHQVHO�YH�]LKLQVHO�]DUDUODU�YHULOGL÷LQL��NLúLOHULQ�
N|W��KD\DW�úDUWODUÕQD�WDEL�WXWXOGX÷XQX�YH�oR÷X�]DPDQ�EX�VXoODUÕQ�PD÷GXUODUÕQÕQ�%RVQDOÕ�
0�VO�PDQODU�ROGX÷XQX�EHOLUOHPLúVH�GH�JHWLULOHQ�GHOLOOHULQ��VR\NÕUÕP�VXoXQXQ�JUXEX�\RN�
HWPH\H� \|QHOLN� |]HO� NDVWÕQÕ-Srebrenica bölgesi hariç-LVSDWOD\DPDGÕ÷Õ� VRQXFXQD�
YDUPÕúWÕU�245��6R\NÕUÕP�VXoXQXQ�ROD÷DQ�VW��GHUHFHGHNL�|QHPL��VR\NÕUÕP�\DSÕOGÕ÷ÕQD�GDLU�
LGGLDODUÕQ� ³WDPDPHQ� ú�SKHOHUL� RUWDGDQ� NDOGÕUDFDN� ELU� ELoLPGH´� LVSDWODQDUDN� RUWD\D�
NRQXOPDVÕQÕ� JHUHNPHNWHGLU�� 'LYDQ�� 6UHEUHQLFD� E|OJHVLQGH� VR\NÕUÕP� ROXúWX÷XQD� NDUDU�
YHUGLNWHQ� VRQUD�� EX� ILLOL� JHUoHNOHúWLUHQ� |UJ�W�Q�'DYDOÕ� 6ÕUELVWDQ-.DUDGD÷� LOH� LOLúNLVLQL�
VRUJXODPÕú�� DQFDN�EX�|UJ�W�Q�GDYDOÕQÕQ� WDOLPDWODUÕ\OD�KDUHNHW�HWPHGL÷L�YH�GDYDOÕ��ONH�
WDUDIÕQGDQ� \|QHWLOPHGL÷L� VRQXFXQD�YDUPÕúWÕU��%XUDGDNL� LOJLQo� QRNWD�� GDYDOÕ� WDUDIÕQGDQ�
VR\NÕUÕPÕ�JHUoHNOHúWLUHQ�|UJ�WH��JHUHNOL�ILQDQVDO��YH�DVNHUL�\DUGÕPÕQ�V�UHNOL�ELU�ELoLPGH�

                                                
243 “European Convention on the Non-Applicability of Statutory Limitation to Crimes against Humanity and War 
     Crimes”, Strasbourg, 25.1.1974 , Article:1-2,  
     http://conventions.coe.int/Treaty/en/Treaties/Html/082.htm, 27.04.2007  
244 Article 29:Non-applicability of statute of limitations,  Rome Statute Of  The International Criminal Court 
245 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and  
     Herzegovina v. Serbia and Montenegro), Statement to the Press by H.E. Judge Rosalyn Higgins, 
     President of the International Court of Justice, 26 February 2007,   27.04.2007 
     http://www.icj-cij.org/presscom/index.php?pr=1898&p1=6&p2=1&search=%22genocide+ius+cogens%22  
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\DSÕOGÕ÷ÕQÕ�'LYDQ�NDEXO�HWVH�GH��GDYDOÕQÕQ�EX�\DUGÕPÕ�\DSDUNHQ�|UJ�W�Q�VR\NÕUÕP�\DSPD�
|]HO� NDVWÕQGDQ� KDEHUGDU� ROPDGÕ÷Õ� VRQXFXQD� YDUPÕú� YH� EXQGDQ� GROD\Õ� GDYDOÕQÕQ�
VR\NÕUÕPD�LúWLUDN�HWWL÷LQH�GDLU�LGGLDQÕQ�LVSDWODQDPDGÕ÷ÕQD�K�NPHWPLúWLU�246     

���������������8OXVODUDUDVÕ�$GDOHW�'LYDQ¶Õ�V|]�NRQXVX�GDYDGD��VR\NÕUÕPD�LúWLUDN�LOH�VR\NÕUÕPÕ�
|QOHPH� \�N�PO�O�÷�Q�Q� LNL� D\UÕ� NRQX� ROGX÷XQX� EHOLUWPLúWLU�� 'DYDOÕQÕQ� 6UHEUHQLFD�
E|OJHVLQGH�VR\NÕUÕP�\DSÕOGÕ÷ÕQD�GDLU�|]HO�NDVWWDQ�KDEHUL�ROPDVD�GD��V|]�NRQXVX�E|OJHGH�
VR\NÕUÕPÕQ� JHUoHNOHúPH� LKWLPDOL� oRN� DoÕNWÕU�� %X� QRNWD� |QHPOLGLU� o�QN�� 6R\NÕUÕP�
6|]OHúPHVL�GHYOHWOHUH�VR\NÕUÕPÕ�|QOHPH�\�N�PO�O�÷��JHWLUPLúWLU�247�'LYDQ¶D�J|UH�GDYDOÕ��
VR\NÕUÕPÕ�JHUoHNOHúWLUHQ�|UJ�W�Q�\HWNLOLOHUL\OH�VL\DVL��DVNHUL�YH�ILQDQVDO�ED÷ODUÕ�ROPDVÕQD�
UD÷PHQ�� 6UHEUHQLFD¶GDNL� NDWOLDPODUÕQ� |Q�QH� JHoPHN� LoLQ� KLoELU� oDED� KDUFDPDPÕúWÕU��
%XQGDQ� GROD\Õ� GDYDOÕ� VR\NÕUÕP� |QOH\HELOHFHNNHQ�� |QOHPHVL� JHUHNL\RUNHQ� VR\NÕUÕPÕ�
HQJHOOHPHPLúWLU�� 'DYDOÕ� 6R\NÕUÕP� 6|]OHúPHVL¶QGHNL� |QOHPH� \�N�PO�O�÷�Q�� LKODO�
HWPLúWLU�� .DUDUGD� D\UÕFD� GDYDOÕQÕQ�� VR\NÕUÕP� VXoX� IDLOOHULQLQ�� (<8&0¶D� WHVOLP�
HGLOPHPHVL� YH� PDKNHPH\OH� WDP� ELU� LúELUOL÷L� \DSPDPDVÕ� QHGHQL\OH� 6R\NÕUÕP�
6|]OHúPHVL¶QGHNL�\�N�PO�O�NOHULQL�LKODO�HWWL÷L�GH�EHOLUWLOPHNWHGLU��248  

                  

                     

           

 

                

 

 

                                                
246 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and   
     Herzegovina v. Serbia and Montenegro) 
247 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and  
     Herzegovina v. Serbia and Montenegro) 
248 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
     Herzegovina v. Serbia and Montenegro) 
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<(1ø�7h5.�&(=$�.$18181'$�62<.,5,0�68d8               

              A) GENEL AÇIKLAMALAR 

              5237 Sa\ÕOÕ� 7�UN�&H]D�.DQXQX¶QXQ� KXNXNXPX]D� JHWLUGL÷L� \HQLOLNOHUGHQ� ELUL�
GH�� NDQXQXQ� XOXVODUDUDVÕ� VXoODUÕ� G�]HQOHPLú� ROPDVÕGÕU�� .DQXQXQ� ³g]HO� +�N�POHU´�
EDúOÕNOÕ�LNLQFL�NLWDEÕQÕQ�ELULQFL�NÕVPÕQGD�XOXVODUDUDVÕ�VXoODU�G�]HQOHQPLúWLU��8OXVODUDUDVÕ�
VXoODUÕQ� ELULQFL� E|O�P�QGH� LVH� VR\NÕUÕP� YH� LQVDQOÕ÷D� NDUúÕ� VXoODU� \HU� DOPDNWDGÕU��%X�
E|O�PGH� LON�RODUDN�����PDGGHGH�6R\NÕUÕP�VXoX�G�]HQOHQPLúWLU��.DQXQ�VLVWHPDWL÷LQGH�
XOXVODUDUDVÕ�VXoODUÕQ�GL÷HU�VXoODUÕQ�|Q�QH�DOÕQPDVÕQD�JHUHNoH�RODUDN��PRGHO�DOÕQDQ�<HQL�
)UDQVÕ]� &H]D� .DQXQX� JLEL� <HQL� 7&.¶QÕQ� GD� LQVDQFÕO� GH÷HUOHUL� |Q� SODQD� oÕNDUPDN�
LVWHGL÷L�J|VWHULOPHNWHGLU�249      

              6R\NÕUÕP� VXoXQXQ� 7&.¶GD� G�]HQOHQLúL�� PDGGH� JHUHNoHVLQGH� GH� EHOLUWLOGL÷L�
�]HUH� XOXVODUDUDVÕ� \�N�PO�O�÷�Q� ELU� VRQXFXGXU�� 6R\NÕUÕP� 6|]OHúPHVL¶QLQ� ���PDGGHsi  

WDUDI� GHYOHWOHUH�� V|]OHúPH� K�N�POHULQLQ� X\JXODQPDVÕ� LoLQ� NHQGL� DQD\DVDODUÕQD� X\JXQ�
RODUDN�JHUHNOL�NDQXQODUÕ�oÕNDUPDVÕ�YH�|]HOOLNOH�VR\NÕUÕP�VXoXQX�LúOH\HQ�\D�GD�EXQODUD�
WHúHEE�V� HGHQOHUH� JHUHNOL� FH]DODUÕ� YHUHELOHFHN�NDQXQL� G�]HQOHPHOHU�\DSPDVÕ� \|Q�QGH�
J|UHY� \�NOHPLúWLU�� *HUoHNWHQ� GH� DUDODUÕQGD��$%'��5XV\D��$OPDQ\D��%LUOHúLN�.UDOOÕN��
)UDQVD�� øWDO\D�� øVSDQ\D�� $UQDYXWOXN�� 0DFDULVWDQ�� 3DUDJXD\�� %ROLY\D� JLEL� �ONHOHULQGH�
ROGX÷X�ELU�oRN��ONHQLQ�FH]D�NDQXQXQGD�VR\NÕUÕP�VXoX�G�]HQOHQPLúWLU�250 Türkiye 1950 

\ÕOÕQGD� V|]� NRQXVX� V|]OHúPH\H� WDUDI� ROGX÷X� KDOGH� EX� \�N�P�Q�� \HULQH� GDKD� \HQL�
JHWLUPHNWHGLU��6R\NÕUÕP�VXoXQX�G�]HQOH\HQ�����PDGGH�úX�úHNLOGHGLU� 

³6R\NÕUÕP�0$''(����–� ����%LU�SODQÕQ� LFUDVÕ�VXUHWL\OH��PLOOL��HWQLN�� ÕUNL�YH\D�
GLQL�ELU�JUXEXQ�WDPDPHQ�YH\D�NÕVPHQ�\RN�HGLOPHVL�PDNVDGÕ\OD��EX�JUXSODUÕQ��\HOHULQH�
NDUúÕ�DúD÷ÕGDNL�ILLOOHUGHQ�ELULQLQ�LúOHQPHVL��VR\NÕUÕP�VXoXQX�ROXúWXUXU�� 

a) Kasten öldürme.  

E��.LúLOHULQ�EHGHQVHO�YH\D�UXKVDO�E�W�QO�NOHULQH�D÷ÕU�]DUDU�YHUPH�� 
                                                
249 DXUPXú�7H]FDQ��0XVWDID�5XKDQ�(UGHP�YH�5��0XUDW�gQRN�������6D\ÕOÕ�7�UN�&H]D�.DQXQXQD�*|UH�7HRULN�YH�� 
     Pratik Ceza Özel Hukuku���%HúLQFL�%DVNÕ��$QNDUD��6HoNLQ�<D\ÕQFÕOÕN��������V����  
250�7LPXoLQ�.|SU�O���³6R\NÕUÕP�6XoX�h]HULQH�7DUWÕúPDODU´��Hukuki Perspektifler Dergisi��6D\Õ�����0D\ÕV�������� 
     s. 96  
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F��*UXEXQ��WDPDPHQ�YH\D�NÕVPHQ�\RN�HGLOPHVL�VRQXFXQX�GR÷XUDFDN�NRúXOODUGD�
\DúDPD\D�]RUODQPDVÕ�� 

G��*UXS�LoLQGHNL�GR÷XPODUD�HQJHO�ROPD\D�\|QHOLN�WHGELUOHULQ�DOÕQPDVÕ�� 

H��*UXED�DLW�oRFXNODUÕQ�ELU�EDúND�JUXED�]RUOD�QDNOHGLOPHVL��� 

���� 6R\NÕUÕP� VXoX� IDLOLQH�D÷ÕUODúWÕUÕOPÕú�P�HEEHW�KDSLV�FH]DVÕ�YHULOLU��Ancak, 

VR\NÕUÕP� NDSVDPÕQGD� LúOHQHQ� NDVWHQ� |OG�UPH� YH� NDVWHQ� \DUDODPD� VXoODUÕ� DoÕVÕQGDQ��
EHOLUOHQHQ�PD÷GXU�VD\ÕVÕQFD�JHUoHN�LoWLPD�K�N�POHUL�X\JXODQÕU� 

���%X� VXoODUGDQ� GROD\Õ� W�]HO� NLúLOHU� KDNNÕQGD� GD� J�YHQOLN� WHGELULQH�
hükmolunur.  

����%X�VXoODUGDQ�GROD\Õ�]DPDQDúÕPÕ�LúOHPH]�´251 

�6R\NÕUÕP� VXoXQXQ� WDQÕPÕQD� EDNWÕ÷ÕPÕ]GD�� 6R\NÕUÕP� 6|]OHúPHVL� YH� GL÷HU�
6R\NÕUÕP�6XoX¶QXQ�\HU�DOGÕ÷Õ�XOXVODUDUDVÕ�VWDW�OHUGHQ�IDUNOÕOÕN�J|]�NPHNWHGLU��g]HOOLNOH�
GH� ³ELU� SODQÕQ� LFUDVÕ� VXUHWL\OH´� GHQLOHUHN� VXoD� \HQL� ELU� XQVXU� HNOHQPLúWLU�� %X� Xnsur 

PDGGH� JHUHNoHVLQGH� LIDGH� HGLOGL÷L� �]HUH�� )UDQVÕ]�&H]D�.DQXQX¶QGD�ROPDVÕ� QHGHQL\OH�
EL]LP� NDQXQXPX]D� GD� JLUPLúWLU�252� 6R\NÕUÕP� VXoXQXQ� G�]HQOHQGL÷L� E�W�Q� %0�
EHOJHOHULQGH�\HU�DODQ��XOXVODUDUDVÕ�NDEXO�J|UP�ú�ELU� WDQÕPGDQ�YD]JHoLS�\HULQH�)UDQVÕ]�
Ceza Kanunu’QGDNL�WDQÕPÕ�EHQLPVHPHN�PDQWÕNOÕ�ELU�VHoLP�RODUDN�J|]�NPHPHNWHGLU��� 

6XoXQ� WDQÕPÕQGD� 6R\NÕUÕP� 6|]OHúPHVL¶QGHQ� IDUNOÕ� GL÷HU� QRNWD� LVH� ³JUXS�
RODUDN´� LEDUHVLQLQ� NDQXQL� WDQÕPGD� \HU� DOPDPDVÕGÕU�� 'DKD� |QFHNL� E|O�POHUGH� LIDGH�
HGLOGL÷L� JLEL� EXUDGD� V|]OHúPHGH� NRUXQDQ� G|UW� JUXSWDQ� ELULQL�� EDúNDFD� ELU� QHGHQ�
ROPDNVÕ]ÕQ��\DOQÕ]FD�JUXS�ROPDVÕ�QHGHQL\OH�\RN�HWPH�DPDFÕQD�\|QHOLN�ILLOOHU�VXoD�NRQX�
ROPDNWDGÕU��%X�KXVXVXQ�YXUJXODQPDVÕ� LoLQ�³JUXS�RODUDN´� LEDUHVLQLQ�\HU� DOPDVÕ�X\JXQ�
olurdu.  

Bundan sonraki bölümlerde Türk Ceza .DQXQX�VLVWHPDWL÷L�LoHULVLQGH�VR\NÕUÕP�
VXoX�LQFHOHQHFHNWLU��8OXVODUDUDVÕ�KXNXNWD�\HU�DODQ�VR\NÕUÕP�VXoX\OD�EHQ]HUOLN�ROXúWXUDQ�
                                                
251������6D\ÕOÕ�.DQXQ��.DEXO�7DULKL������������<D\ÕPODQGÕ÷Õ�5HVPL�*D]HWH�������������0DGGH��� 
252�&XPKXU�ùDKLQ��ø]]HW�g]JHQo��7�UN�&H]D�+XNXNX�*D]L�.�OOL\DWÕ��%LULQFL�%DVNÕ�$QNDUD��6HoNLQ�<D\ÕQFÕOÕN��� 
     2005, s. 166 
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GXUXPODUGD��|QFHNL�E|O�POHUGH�\DSÕODQ�\RUXPODUÕ� WHNUDUODPDPDN�LoLQ��\HUL�JHOGL÷LQGH�
LOJLOL�E|O�POHUH�DWÕI�\DSÕODFDNWÕU� 

B) KORUNA1�+8.8.ø�'(ö(5 

6R\NÕUÕP�VXoXQX�JHUoHNOHúWLUHQOHULQ�DPDFÕ�KHGHI�DOGÕNODUÕ�JUXSODUÕQ�YDUOÕNODUÕQÕ�
VRQODQGÕUPDN� ROGX÷XQGDQ�� |QFHOLNOL� NRUXQDQ� KXNXNL� GH÷HU� EX� JUXSODUÕQ�� JUXS� RODUDN�
G�Q\D��]HULQGHNL�YDUROPD�KDNNÕGÕU��+HGHI�DOÕQDQ�JUXS�ELU�E�W�Q�RODUDN�ND\EROXUsa, bu 

JUXEXQ�LQVDQOÕ÷D�\DSDFD÷Õ�NDWNÕODUÕ�GD�J|]�|Q�QH�DOÕUVDN�PHGHQL\HWLQ�GH�NRUXQGX÷XQX�
söylemeliyiz.253� $\UÕFD� \DSÕODFDN� KHU� ELU� ILLO� GXUXPD� J|UH� JUXS� �\HOHULQLQ� \DúDPD�
KDNNÕQD�� Y�FXW� YH� UXKVDO� E�W�QO�÷�QH�� FLQVHO� |]J�UO�÷�QH� GRNXQDFD÷ÕQGDQ� ELUH\OHULQ�
maGGL�YH�PDQHYL�YDUOÕNODUÕ�GD�NRUXQPDNWDGÕU��$\UÕFD�VR\NÕUÕP�ILLOL�XOXVODUDUDVÕ�EDUÕúÕ�
WHKOLNH\H�VRNDFD÷ÕQGDQ��XOXVODUDUDVÕ�WRSOXP�GD�ELU�E�W�Q�RODUDN�NRUXQPDNWDGÕU�254  

&��)$ø//ø.�9(�0$ö'85/8.�'85808 

              Suçun faili herkes olabilir, suça özgü özel bLU� G�]HQOHPH� W�]HO� NLúLOHU�
EDNÕPÕQGDQ� \DSÕOPÕúWÕU�� 7�]HO� NLúLOHU� KDNNÕQGD� LVH� VXoWDQ� GROD\Õ� 7&.� ���� PDGGHGH�
EHOLUWLOHQ� J�YHQOLN� WHGELUOHULQH� K�NPROXQDFDNWÕU�� <Dú� N�o�NO�÷��� DNÕO� KDVWDOÕ÷Õ� JLEL�
JHQHO�K�N�POHU�V|]�NRQXVX�VXoWD�GD�HOEHWWH�X\JXODQDFDNWÕU�� 

   �����������0D÷GXUODUÕQ� LVH� EHOOL� ELU� �PLOOL�� HWQLN� ÕUNL� \D� GD� GLQL� JUXED�PHQVXS�ROPDODUÕ�
JHUHNPHNWHGLU�� 7%00� $GDOHW� .RPLV\RQX� WDUDIÕQGDQ� NDEXO� HGLOHQ� WDVDUÕGD� VXoXQ�
PD÷GXUOXN�GXUXPX��³PLOOL��HWQLN��ÕUNL��GLQL�YH\D�EXQODU�GÕúÕQGD�ELU�|]HOOLNOH�EHOLUOHQHQ�
bir grubun”� úHNOLQGH� LNHQ�� GDKD� VRQUD�7%00¶GH� YHULOHQ� ELU� |QHUJH� �]HULQH� ³bunlar 

GÕúÕQGD�ELU�|]HOOLNOH�EHOLUOHQHQ´�LIDGHVL�PHWLQGHQ�oÕNDUÕOPÕúWÕU��gQHUJHQLQ�JHUHNoHVLQGH�
LVH�PDGGH�PHWQLQLQ�LOJLOL�XOXVODUDUDVÕ��V|]OHúPHOHUH�X\XPXQXQ�VD÷ODQPDVÕ�DPDoODQGÕ÷Õ�
belLUWLOPLúWLU�255� *HUoHNWHQ� JHUHNoHGH� GH� EHOLUWLOHQ� VHEHS� �]HULQH� EX� GH÷LúLNOL÷LQ�
\DSÕOPDVÕ� \HULQGH� ROPXúWXU�� (÷HU� EX� LIDGH� PHWLQGHQ� oÕNPDVD\GÕ� VR\NÕUÕP� VXoXQXQ�
QLWHOL÷L�GH÷LúPLú�RODFDNWÕ�� 

                                                
253 Tezcan/Erdem/Önok, s. 64 
254 Tezcan/Erdem/Önok, s. 64 
255�ùDKLQ�g]JHQo��V����� 
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��������������.RUXQDQ� JUXSODU� 6R\NÕUÕP� 6|]OHúPHVL¶QGHNL� JUXSODUOD� D\QÕ� ROGX÷XQGDQ�� R�
E|O�PGH�\DSÕODQ�\RUXPODUÕ�EXUDGD�GD�WHNUDUOD\DELOLUL]��.ÕVDFD�|]HWOHUVHN��(<8&0��GLQL�
JUXSODUD�ELU�NHQDUD�NR\DUVDN��PLOOL��HWQLN�YH�ÕUNL�JUXSODUÕ�KDWDVÕ]�RODUDN�EHOLUOHPHN�LoLQ�
REMHNWLI� YH� ELOLPVHO� ELU� oDEDQÕQ� NLúLVHO� DOJÕODPDODUD� X\JXQ� G�úPeyecek tehlikeli bir 

oDOÕúPD�RODFD÷ÕQÕ�EHOLUWLS��NRUXQDQ�JUXSODUÕ�EHOLUOHUNHQ�VXEMHNWLI�ELU�|Oo�W�NXOODQPDNWD�
YH�JUXSODUÕQ�GDPJDODQPDVÕQÕ�IDLOOHULQ�KHGHIOHULQGHQ�KDUHNHWOH�VDSWDPDNWDGÕU��58&0�GH�
PLOOL�JUXEX�NDUúÕOÕNOÕ�KDNODU�YH�|GHYOHUH�VDKLS�RUWDN�YDWDQGDúOÕN�WHPHOLQGH�KXNXNL�ED÷Õ�
SD\ODúDQ� LQVDQ� WRSOXOX÷X� úHNOLQGH� DoÕNODPÕú�� � HWQLN� JUXEX� LVH� �\HOHULQLQ� D\QÕ� GLO� YH�
N�OW�U�� SD\ODúWÕ÷Õ� JUXS�RODUDN� WDQÕPODPÕúWÕU�� ,UNL� JUXED� JHWLUGL÷L� \RUXP� LVH� JHQHOOLNOH�
FR÷UDIL�ELU�E|OJHGH�VDSWDQDQ��GLOELOLPVHO��N�OW�UHO��PLOOL�YH�GLQL�|÷HOHUH�EDNÕOPDNVÕ]ÕQ�
NDOÕWVDO� IL]LNL� |]HOOLNOHUGLU��0DKNHPH�GLQL� JUXEX� LVH��\HOHUL� D\QÕ� GLQL��PH]KHEL� \D� GD�
LEDGHW�ELoLPLQ�SD\ODúDQ�JUXS�RODUDN�EHOLUOHPLúWLU�256 

��������������%XQD�NDUúÕOÕN�GRNWULQGH��PLOOL��HWQLN�ÕUNL�\D�GD�GLQL�JUXSODUÕ�EHOLUOHrken objektif 

|Oo�WOHUH�J|UH�GH÷HUOHQGLUPH�\DSÕOPDVÕ�JHUHNWL÷L�GH�VDYXQXOPDNWDGÕU��%X�J|U�úH�J|UH��
EL\RORMLN��JHQHWLN�N|NHQ��GLQVHO�IDUNOÕOÕN�ELU�|Oo�W�ROPDOÕ�� IDLO�\D�GD�PD÷GXU�JUXEXQXQ�
KLVVHWPH� GX\JXVX� J|]� |Q�QH� DOÕQPDPDOÕGÕU�257� %DúND� ELU� J|U�ú� VDKLEL� GH� içtihatlara 

X\JXQ�RODUDN��JUXS�NLPOL÷LQLQ�EHOLUOHQPHVLQGH�JUXEXQ�NHQGLQL�QLWHOHPHVL�\D�GD��o�QF��
NLúLOHU� WDUDIÕQGDQ� \DSÕODFDN� QLWHOHPHQLQ� GH� HVDV� DOÕQDELOHFH÷LQL� LIDGH� HWPLúWLU�258 

*HUoHNWHQ� GH� REMHNWLI� ELU� |Oo�W� DUDPDN�� EX� |Oo�W�Q� X\JXODQPDVÕQGDNL� ]RUOX÷X� Jöz 

|Q�QH�DOGÕ÷ÕPÕ]GD�PD÷GXU�JUXEX�EHOLUOHPHNWH�ELU�KD\OL�VÕNÕQWÕ�\DUDWDFDNWÕU����� 

             '��68d81�0$1(9ø�816858 

��������������'DKD�|QFH�GH�LIDGH�HGLOGL÷L��]HUH��VR\NÕUÕP�VXoXQD�NDUDNWHU�YHUHQ��RQX�GL÷HU�
LQVDQOÕ÷D� NDUúÕ� VXoODUGDQ� D\ÕUDQ�� VXoXQ� PDQHYL� XQVXUXGXU�� =LUD� VR\NÕUÕP� VXoX� |]HO�
NDVWOD� �GROXV� VSHFLDOLV�� LúOHQHELOPHNWHGLU�� 7&.� DoÕVÕQGDQ� GD� VR\NÕUÕP� VXoX� LoLQ� D\QÕ�
\RUXP�JHoHUOLGLU��=LUD�NDQXQ�PDGGHVL�VXoXQ�JHUoHNOHúPHVL�LoLQ��WÕSNÕ�XOXVODUDUDVÕ�KXNXN�
EHOJHOHULQGHNL�JLEL��PLOOL��HWQLN�� ÕUNL�\D�GD�Gini bir grubu, grup olarak tamamen ya da 

NÕVPHQ�\RN�HWPH�DPDFÕ�DUDPÕúWÕU��)DLOGH�EXOXQPDVÕ�JHUHNHQ�|]HO�NDVW�EXGXU������� 
                                                
256�*HQLú�ELOJL�LoLQ�oDOÕúPDQÕQ�³.RUXQDQ�*UXSODU´�E|O�P�QH�EDNÕQÕ]���V����� 
257 Tezcan/Erdem/Önok, s. 66 
258�)DUXN�7XUKDQ��³<HQL�7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ�&H]DODQGÕUÕOPDVÕ´��Hukuki Perspektifler   

     Dergisi��6D\Õ�����1LVDQ��������V����� 
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6DQÕ÷ÕQ� VXoOX� VD\ÕODELOPHVL� LoLQ�� NDQXQ� PDGGHVLQGH� VD\ÕODQ� H\OHPOHUL�
JHUoHNOHúWLULUNHQ��DoÕNoD�JUXEX�WDPDPHQ�\D�GD�NÕVPHQ�\RN�HWPH�NDVWÕ\OD�KDUHNHW�HWPHVL�
gerekmektedir.259� g]HO� NDVW� ]LKLQVHO� ELU� GXUXP� ROGX÷XQGDQ�� (<8&0�YH�58&0�|]HO�
NDVWÕ� DQFDN� IDLOLQ� GDYUDQÕúODUÕQGD� oÕNDUPD\D� oDOÕúPÕúWÕU�� <DSÕODQ� YDKúHWLQ� GHUHFHVL��
VLVWHPOL� YH� NDVÕWOÕ� RODUDN� KHGHI� DOÕQDQ� NLúLOHULQ� EHOOL� ELU� JUXSWDQ� VHoLOPHVL� YH� GL÷HU�
JUXSWDNLOHULQ�GÕúDUÕGD�EÕUDNÕOPDVÕ��PD÷GXU�JUXSWDNLOHUH�NDUúÕ�DOoDOWÕFÕ�LIDGHOHULQ�YDUOÕ÷Õ��
NXOODQÕODQ� VLODKODU� YH� IL]LNVHO� \DUDODUÕQ� E�\�NO�÷��� ROD\ODUÕQ� SODQODQPDVÕQGDNL�PHWRW��
öldürmelerdeki sistematik biçim, ülke genelindeki genel siyasi ö÷UHWL��HWQLN�WHPL]OHPH�
\|QWHPOHUL� YH� ELU� VR\NÕUÕP�SODQÕQ�YDUOÕ÷Õ�JLEL� HWNHQOHU� IDLOGHNL�|]HO�NDVWÕ� LVSDWODPD\D�
\DUGÕPFÕ�ROPDNWDGÕU�� 

��������������(<8&0�YH�58&0�NDUDUODUÕQGD��ELU�SODQÕQ�YDUOÕ÷Õ�|]HO�NDVWÕ�LVSDWODPDNWD�ELU�
unsur olarak görülmekte, suçun bir�úDUWÕ�RODUDN�DUDQPDPDNWDGÕU��*HUoHNWHQ��(<8&0�YH�
58&0�� ELU� SODQ� \DGD� RUJDQL]DV\RQ� ROPDGDQ� VR\NÕUÕP� X\JXODQPDVÕQÕQ� ]RU� ROGX÷XQX�
G�ú�QVH�GH�WHRULN�RODUDN�E|\OH�ELU�LPNDQÕQ�ROGX÷XQX�NDEXO�HWPHNWHGLUOHU��$QFDN�7&.�
G�]HQOHPHVLQGH�VR\NÕUÕP�VXoXQXQ�WDQÕPÕQD��ELU�SODQÕQ�LFUDVÕ�VXUHWL\OH�LIDGHVL�HNOHQHUHN��
SODQ� VXoXQ� ELU� XQVXUX� KDOLQH� JHOPLúWLU�� 0DGGH� JHUHNoHVLQGH� EX� GXUXP� ú|\OH�
DoÕNODQPÕúWÕU� 

              “6|]OHúPH��QFL�PDGGHVLQGH�� VR\NÕUÕPÕ�³ELU� LQVDQ�JUXEXQXQ� LPKD�QL\HWL´� LOH�
belirlemekte ve böylece sübjektif bLU�|Oo�W�NXOODQPDNWDGÕU��7DVDUÕ�PHWQLQGH�LVH�PH\GDQD�
JHWLULOPLú� ³ELU� SODQÕQ� LFUDVÕ� VXUHWL\OH´� GHQLOHUHN� REMHNWLI� ELU� |Oo�W� NXOODQÕOPÕú�
ROPDNWDGÕU�� %|\OHFH� VXo� JLULúLPLQLQ� SODQOÕ� YH� VLVWHPDWLN� NDUDNWHUL� YXUJXODQPÕú�
ROPDNWDGÕU��.DOGÕ� NL�� EX� NRúXO�1�UPEHUJ�0DKNHPHVL�6WDW�V�Q�Q��QFÕ�PDGGHVLQGH�GH�
\HU�DOPDNWDGÕU�´260  

             *HUHNoHGH�EHOLUWLOHQ�\RN�HWPH�QL\HWL��VXoXQ�|]HO�NDVWOD�LúOHQPHVL�JHUHNOLOL÷LQH�
\DQL� VXoXQ�PDQHYL�XQVXUXQD� LOLúNLQGLU��)DLOLQ�EX�VXoX� LúOHUNHQ�VDKLS�ROGX÷X�|]HO�NDVW�
GR÷DO� RODUDN� VXEMHNWif bir durumdur. Bu durumu objektif ölçütlerle belirlemeye 

oDOÕúPDN� X\JXQ� GH÷LOGLU�261� .DOGÕ� NL� \DUDWÕODQ� GXUXP�� KHGHIOHQHQGHQ� IDUNOÕGÕU�� 6XoXQ�
XQVXUODUÕQD� SODQÕQ� YDUOÕ÷Õ� GD� HNOHQPLúWLU�� %X� GXUXPGD� VR\NÕUÕPÕQ� ROGX÷XQD� GDLU� ELU�
                                                
259�*HQLú�ELOJL�LoLQ�oDOÕúPDQÕQ�6XoXQ�8QVXUODUÕQGDQ�³�D��0HQV�5HD�0DQHYL�8QVXU�´��E|O�P�QH�EDNÕQÕ]���V����� 
260�ùDKLQ�g]JHQo��V����� 
261�$N�Q��³8OXVODUDUDVÕ�+XNXNWD�YH�7�UN�+XNXNX¶QGD�6R\NÕUÕP�-HQRVLG��6XoX´��V���� 
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SODQÕQ�EXOXQDPDGÕ÷Õ��DQFDN�ELU�oRN�GHOLOOH�VR\NÕUÕPD�\|QHOLN�|]HO�NDVWÕQ�RUWD\D�oRN�DoÕN�
ELU�úHNLOGH�NRQGX÷X�GXUXPGD�DUWÕN�VR\NÕUÕP�VXoXQXQ�ROXúWX÷XQD�K�NPHGLOHPH\HFHNWLU��
%XQD� NDUúÕOÕN� ELU� J|U�ú� EX� G�]HQOHPHQLQ�� VXoXQ� PDGGL� XQVXUXQD� HNOHQPLú� \HQL� ELU�
XQVXU�RODUDN�HOH�DOÕQPDPDVÕQÕ��\RN�HWPH�NDVWÕQÕQ�LVSDWÕQÕ�NROD\ODúWÕUDQ�ELU�XQVXU�RODUDN�
görülmesini ifade etmektedir.262  

�������������3ODQ�úDUWÕQÕQ�VXoXQ�XQVXUXQGD�ROPDVÕ��KDNOÕ�RODUDN�VR\NÕUÕP�VXoXQXQ�X\JXODPD�
DODQÕQÕ�GDUDOWPDNWD�ROGX÷X�úHNOLQGH�\RUXPODQPÕúWÕU�263�%XQD�NDUúÕQ�ELU�J|U�úH�J|UH “bir 

SODQÕQ� LFUDVÕ� VXUHWL\OH´� LIDGHVL�� VXo� JLULúLPLQLQ� SODQOÕ� YH� VLVWHPDWLN� QLWHOL÷LQL�
YXUJXODQPDNWDGÕU�264� %X� J|U�úH� J|UH�� V|]� NRQXVX� LIDGH� VXoXQ� X\JXODPD� DODQÕQÕ�
GDUDOWPDPDNWDGÕU��o�QN��EX�VXoXQ�EDúND�W�UO��LúOHQPHVL�P�PN�Q�GH÷LOGLU�265  

             TCK geUHNoHVLQGHNL� DVÕO� úDúÕUWÕFÕ� RODQ�� SODQODPD� NRúXOXQXQ� 1�UPEHUJ�
0DKNHPHVL¶QLQ� ��� PDGGHVLQGH� ROGX÷XQD� LOLúNLQGLU�� %LOLQGL÷L� �]HUH� 1�UPEHUJ�
0DKNHPHVL�VR\NÕUÕP�VXoXQX�G�]HQOHPHPLúWL��=DWHQ�1�UPEHUJ�0DKNHPHVL�6WDW�V�¶QGH�
\HU� DODQ� VXoODUÕQ�� 1D]LOHU¶LQ� \DSWÕ÷Õ� H\OHPOHULQL� LQVDQOÕN� DoÕVÕQGDQ� YDKDPHWLQL�
DQODWPDNWD� \HWHUVL]� NDOGÕ÷Õ� LoLQ�� VR\NÕUÕP� VXoXQXQ� KXNXN� WDULKL� LoHULVLQGH� RUWD\D�
oÕNWÕ÷ÕQÕ� J|U�\RUX]�� +XNXNVDO� WHPHO� ELU� ELOJLQLQ�� \DQÕOWÕFÕ� ELU� ELoLPGH� NDQXQ�
JHUHNoHVLQGH�\HU�DOPDVÕ�G�ú�QG�U�F�G�U�� 

              So\NÕUÕP� 6|]OHúPHVLQGH� \HU� DODQ� ³JUXS� RODUDN´� LIDGHVL� 7&.¶GD�
EXOXQPDPDNWDGÕU�� $QFDN� \LQH� GH� \RN� HWPHN� NDVWÕQÕ� ³JUXS� RODUDN´� úHNOLQGH�
GH÷HUOHQGLUPHPL]� JHUHNPHNWHGLU�� $\UÕFD� VXo� NDVWÕQÕQ� JUXEXQ� WDPDPÕQD� \|QHOPHVL�
]RUXQOX� GH÷LOGLU�� NÕVPHQ� GH� ROPDVÕ� \HWHUOLGLU�� %X� NÕVPHQ� LIDGHVLQL�� JUXEXQ� HVDVOÕ�
VD\ÕGDNL� �\HVL� RODUDN� DQODPDOÕ\Õ]�� (<8&0� EX� NRQX\D� JHWLUGL÷L� \RUXPGD�� VR\NÕUÕP�
NDVWÕQÕQ�LNL�úHNLOGH�NHQGLQL�J|U�Q�U�NÕOGÕ÷ÕQÕ�V|\OHPLúWLU��øONL�oRN�VD\ÕGD�JUXS��\HVLQLQ�
\RN� HGLOPHVLGLU�� LNLQFLVL� LVH� JUXEXQ� JHUL� NDODQÕ� �]HULQGH� \DSDFD÷Õ� \DúDPVDO� HWNL�
QHGHQL\OH��³VHoLOPLú´�EHOOL�VD\ÕGDNL�NLúLQLQ�\RN�HGLOPHVLGLU��266      

                                                
262�7XUKDQ��³<HQL�7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ�&H]DODQGÕUÕOPDVÕ´��V���� 
263�6�6LQDQ�.RFDR÷OX��³8OXVODUDUDVÕ�&H]D�+XNXNX�YH������6D\ÕOÕ�7�UN�&H]D�.DQXQX�%D÷ODPÕQGD�6R\NÕUÕP�6XoX´�� 
    Ankara Barosu Dergisi��<ÕO�����6D\Õ���������V�������$N�Q�³8OXVODUDUDVÕ�+XNXNWD�YH�7�UN�+XNXNX¶QGD� 
����6R\NÕUÕP�-HQRVLG��6XoX´��V���� 
264 Tezcan/Erdem/Önok, s. 67 
265 Tezcan/Erdem/Önok, s. 67, dipnot 56 
266�*HQLú�ELOJL�LoLQ�oDOÕúPDQÕQ�³���7DPDPHQ�YH\D�.ÕVPHQ´��E|O�P�QH�EDNÕQÕ]��(s. 15) 
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(��68d81�0$''ø�816858 

6R\NÕUÕP�VXoXQXQ�PDGGL�XQVXUX��ELU�SODQÕQ�LFUDVÕ�VXUHWL\OH��PLOOL��HWQLN��ÕUNL��\D�
GD� GLQL� � JUXS��\HOHULQH�NDUúÕ�NDQXQXQ�PDGGHVLQGH�EHOLUWLOHQ� ILLOOHULQ� LúOHQPHVLGLU��%X�
ILLOOHU�úXQODUGÕU���� 

             “a) Kasten öldürme.  

E��.LúLOHULQ�EHGHQVHO�YH\D�UXKVDO�E�W�QO�NOHULQH�D÷ÕU�]DUDU�YHUPH�� 

F��*UXEXQ��WDPDPHQ�YH\D�NÕVPHQ�\RN�HGLOPHVL�VRQXFXQX�GR÷XUDFDN�NRúXOODUGD�
\DúDPD\D�]RUODQPDVÕ� 

d) *UXS�LoLQGHNL�GR÷XPODUD�HQJHO�ROPD\D�\|QHOLN�WHGELUOHULQ�DOÕQPDVÕ� 

H��*UXED�DLW�oRFXNODUÕQ�ELU�EDúND�JUXED�]RUOD�QDNOHGLOPHVL�´�� 

           ���6XoXQ� ROXúPDVÕ� LoLQ� EHOLUWLOHQ� ILLOOHU�� XIDN� ELU� IDUNOÕOÕN� GÕúÕQGD� 6R\NÕUÕP�
6|]OHúPHVL�LOH�D\QÕGÕU��)DUNOÕOÕN�LVH��6R\NÕUÕP�6|]OHúPHVL¶QGH�PDGGL�XQVXUXQ�LNLQFL�ILLOL�
RODQ� ³JUXS� �\HOHULQH� FLGGL� EHGHQVHO� YH� ]LKLQVHO� ]DUDU� YHUPH´�� 7&.¶GD� ³NLúLOHULQ�
EHGHQVHO�YH\D�UXKVDO�E�W�QO�NOHULQH�D÷ÕU�]DUDU�YHUPH´�úHNOLQH�G|Q�úP�úW�U��%X�QRNWDGD�
D÷ÕU�V|]F�÷�Q�Q��FLGGL�V|]F�÷�Q��NDUúÕODGÕ÷ÕQÕ�V|\OHQHELOLU��$QFDN�GRNWULQGH�GH�LIDGH�
HGLOGL÷L�JLEL�KHU�GXUXPGD� UXKVDO�]DUDUD�\RO� DoDELOHFHN�ELU� H\OHPLQ�� ]LKLQVHO�ELU�]DUDUÕ�
ROXúWXUDFD÷Õ�úHNOLQGH�ELU�\RUXPD�JLGHPH\L]�267  

��������������0DGGL� XQVXUXQ� 6R\NÕUÕP� 6|]OHúPHVL¶QGHQ� IDUNOÕODúWÕ÷Õ� DVÕO� nokta bir önceki 

E|O�PGH� GH� DoÕNODQGÕ÷Õ� JLEL�� VR\NÕUÕP� VXoXQXQ� ELU� SODQ� GDKLOLQGH� LúOHQPHVL�
JHUHNOLOL÷LGLU�� $QFDN� EX� SODQÕQ� UHVPL�� GHYOHW� SROLWLNDVÕQÕQ� SDUoDVÕ� ROPDVÕ� ]RUXQOX�
GH÷LOGLU�� GHYOHWOH� LOLúNLVL� ROPD\DQ� NLPVHOHU� GH� ELU� SODQ� GDKLOLQGH� V|]� NRQXVX� VXou 

LúOH\HELOLU�268    

���������������6D\ÕODQ�ILLOOHUH�JHOLQFH��NDVWHQ�|OG�UPH�7&.¶QÕQ�����PDGGHVLQGH�D\UÕ�ELU�VXo�
RODUDN� G�]HQOHQPLúWLU�� $QFDN� EXUDGD� IDLO�� VR\NÕUÕP� \DSPD\D� \|QHOLN� |]HO� NDVWOD�
|OG�UPH� H\OHPLQL� JHUoHNOHúWLUPHNWHGLU��0DGGHQLQ� �o�QF�� IÕNUDVÕQD� Jöre bu durumda 

                                                
267�$N�Q��³8OXVODUDUDVÕ�+XNXNWD�YH�7�UN�+XNXNX¶QGD�6R\NÕUÕP�-HQRVLG��6XoX´��V���� 
268 Tezcan/Erdem/Önok, s. 67 
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EHOLUOHQHQ� PD÷GXU� VD\ÕVÕQFD� JHUoHN� LoWLPD� K�N�POHUL� X\JXODQDFDNWÕU�� 0DGGL� XQVXU�
EDNÕPÕQGDQ� H÷HU� VR\NÕUÕPD� \|QHOLN� NDVWÕ� LVSDW� HGHELOL\RUVDN� WHN� ELU� NLúLQLQ� |O�P��
GXUXPXQGD�VXoXQ�ROXúWX÷XQX�YDUVD\PDPÕ]�JHUHNPHNWHGLU�� 

                Maddede \HU�DODQ�LNLQFL�ILLO�LVH���NLúLOHULQ�EHGHQVHO�YH\D�UXKVDO�E�W�QO�NOHULQH�
D÷ÕU�]DUDU�YHUPHGLU��0DGGHQLQ�VR\NÕUÕP�V|]OHúPHVLQGHNL�NDUúÕOÕ÷Õ�RODQ��JUXS��\HOHULQH�
FLGGL� EHGHQVHO� YH� ]LKLQVHO� ]DUDU� YHUPH\L�� 58&0� NDUDUODUÕQGD� V�UHNOL� YH� L\LOHúPH�
LPNDQÕ� EXOXQPD\DQ� ]DUDU� DQODPÕQD� JHOPHVL� JHUHNPHGL÷LQL� EHOLUWPLúWLU�� 0DKNHPH�
PDGGHQLQ� DPDoODUÕ� EDNÕPÕQGDQ�� LúNHQFH� ILLOOHULQL�� LQVDQOÕN� GÕúÕ� YH\D� DOoDOWÕFÕ�
PXDPHOH\L��]XOP���WHFDY�]�YH�FLQVHO�úLGGHWL��VÕQÕUOD\ÕFÕ�ROPDNVÕ]ÕQ�EHGHQVHO�YH�]LKLQVHO�
zarar olarak görmektedir. MaKNHPH� D\UÕFD� IL]LNVHO� ROPD\DQ� D÷ÕU� NRUNX�� WHKGLW� JLEL�
VDOGÕUÕODUÕQ�GD�FLGGL�]LKLQVHO�]DUDU�ROGX÷XQX�EHOLUWPLúWLU�269 

���������������0DGGHGH�\HU�DODQ��o�QF��ILLO�LVH��JUXEXQ�WDPDPHQ�YH\D�NÕVPHQ�\RN�HGLOPHVL�
VRQXFXQX� GR÷XUDFDN� NRúXOODUGD� \DúDPD\D� ]RUODQPDVÕGÕU�� 58&0� EX� úDUWÕ� DoÕNODUNHQ��
JUXEXQ�WÕEEL�PDO]HPH��JL\LP��KLM\HQ��G�]HQOL�EDUÕQPD�JLEL�WHPHO�LKWL\DoODUGDQ�PDKUXP�
EÕUDNÕOPDVÕQÕ�\D�GD�KDGGLQGHQ� ID]OD�oDOÕúPD��IL]LNVHO�J�o�KDUFDPD�JLEL�JUXEX�\DYDúoD�
|O�PH� GR÷UX� J|W�UHQ� GXUXPODUÕ� |UQHN� J|VWHUPLúWLU�� 0DKNHPH� grup üyelerini derhal 

|OG�UPH\HFHN� DQFDN� VRQXQGD� IL]LNVHO� \RN� ROPDODUÕQD� QHGHQ� RODFDN� \RN� HWPH�
\|QWHPOHULQLQ�EX�NDSVDPGD�J|U�OHFH÷LQL�LIDGH�HWPLúWLU�270 

���������������0DGGHGH� \HU� DODQ� G|UG�QF�� ILLO� LVH�� JUXS� LoLQGHNL� GR÷XPODUD� HQJHO� ROPD\D�
yönelik tedbirleULQ� DOÕQPDVÕGÕU�� %XUDGDNL� WHGELUOHULQ� ]RUOD� DOÕQPDVÕ� JHUHNPHNWHGLU��
7HGELUOHUH�|UQHN�RODUDN��FLQVHO�VDNDWODPDODU��NÕVÕUODúWÕUPD�X\JXODPDODUÕ��]RUXQOX�GR÷XP�
NRQWUROOHUL��N�UWDM��FLQVOHULQ�D\UÕ�WXWXOPDVÕ�YH�HYOLOLNOHULQ�\DVDNODQPDVÕ�J|VWHULOPHNWHGLU��
RUCM ayUÕFD�� JUXED� DLGL\HWLQ� EDEDQÕQ� NLPOL÷L\OH� EHOLUOHQGL÷L� DWDHUNLO� WRSOXPODUGD��
JUXEXQ� NDGÕQODUÕQÕQ� EDúND� JUXEXQ� HUNHNOHUL� WDUDIÕQGDQ� NDVWHQ� WHFDY�]H� X÷UDGÕ÷Õ�
GXUXPODUGD� GR÷DQ� oRFXN� DQQHVLQLQ� JUXEXQD� DLW� RODPD\DFD÷ÕQGDQ�� WHFDY�]�� GH�
GR÷XPODUÕ� HQJHOOHPHN� DPDFÕ\OD� GD\DWÕODQ� WHGELU� RODUDN� J|UPHNWHGLU�� %XUDGD�

                                                
269�*HQLú�ELOJL�LoLQ�oDOÕúPDQÕQ�³�EE��*UXS�h\HOHULQH�&LGGL�%HGHQVHO�YH�=LKLQVHO�=DUDU�9HUPH�´��E|O�P�QH�EDNÕQÕ]�� 
     (s. 29)   
270�*HQLú�ELOJL�LoLQ�oDOÕúPDQÕQ�³�FF� *UXEXQ�IL]LNVHO�9DUOÕ÷ÕQÕQ�.ÕVPHQ�YH\D�7DPDPHQ�<RN�2OPDVÕQD�<RO�$oDFDN�� 
�����+D\DW�ùDUWODUÕQD�.DVWHQ�7DEL�7XWPD´���E|O�P�QH�EDNÕQÕ]���V���� 
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V|\OHQHELOHFHN�ELU�GL÷HU�KXVXV�GD�GR÷XPODUÕ�HQJHOOHPHN�LoLQ�DOÕQDQ�WHGELUOHULQ�EDúDUÕ\OD�
VRQXoODQPDVÕQÕQ�JHUHNPHPHVLGLU��271 

��������������0DGGHGH� \HU� DODQ� VRQ� ILLO� LVH�� JUXED� DLW� oRFXNODUÕQ� ELU� EDúND� JUXED� ]RUOa 

QDNOHGLOPHVLGLU�� %XUDGDNL� ³]RUOD´� LIDGHVLQLQ� \DOQÕ]FD� IL]LNVHO� ]RUODPD\OD� VÕQÕUOÕ�
ROPD\ÕS��úLGGHW�NRUNXVX��SVLNRORMLN�EDVNÕ��J�F�Q�N|W�\H�NXOODQÕPÕ�JLEL�HWNHQOHULQ�VHEHS�
ROGX÷X�NRUNXWXFX�YH\D�EDVNÕFÕ�GXUXPGD�ROPDQÕQ�DYDQWDMÕQÕ�NXOODQDUDN�GL÷HU�NLúLOHUGH�
ROXúDQ�]RUOD\ÕFÕ�EDVNÕ\Õ�GD�LoHUGL÷L�NDEXO�HGLOPHNWHGLU��%XUDGD����\DúÕQ�DOWÕQGDNL�oRFXN�
NHQGL� JUXEXQGDQ� NRSDUWÕODUDN�� R� JUXED� \DEDQFÕODúWÕUÕOPDNWD� YH� EX� úHNLOGH� PD÷GXU�
grubun yok edilmesi hedeflenmektedir.272  

'DKD� |QFH� GH� EHOLUWLOGL÷L� JLEL� \DSÕODQ� ILLOOHU�� JUXEXQ� IL]LNVHO� YDUOÕ÷ÕQÕQ� \RN�
HGLOPHVLQL�DPDoODPDNWDGÕU��6|]�NRQXVX�ILLOOHU�NDVWHQ�LFUD�HGLOHUHN�\D�GD�NDVWHQ�LKPDOHQ�
GH� LúOHQHELOLU�� $QFDN� 7&.¶GD� EHOLUOL� VXoODU� EDNÕPÕQGDQ� KDUHNHWLQ� LKPDOL� ROPDVÕ�
GXUXPXQGDQ� |]HO� RODUDN� EDKVHGLOGL÷L� YH� JHQHO� K�N�POHUGH� Lhmali hareketin neticeye 

QHGHQ� ROPDVÕ� GXUXPXQGD� FH]DL� VRUXPOXOXN� GR÷XUDFD÷ÕQGDQ� EDKVHGLOPHGL÷LQGHQ� YH�
VR\NÕUÕP� VXoXQGD� GD� DoÕNoD� LKPDOL� KDUHNHW� \HU� DOPDGÕ÷ÕQGDQ� EX� KXVXVXQ� WDUWÕúPDOÕ�
ROGX÷X�V|\OHQPHNWHGLU�273     

              )��+8.8.$�8<*81/8.�1('(1/(5ø��� 

              7&.¶QÕQ� ���� PDGGHVLQGH�� NDQXQXQ� K�NP�Q�� X\JXOD\DQÕQ� YH� \HWNLOL� ELU�
PHUFLGHQ� YHULOHQ� HPUL� \HULQH� JHWLUHQLQ� FH]DL� VRUXPOXOX÷X� ROPD\DFD÷Õ� EHOLUWLOPLúWLU��
$QFDN�D\QÕ�PDGGHQLQ��o�QF��IÕNUDVÕQGD��³NRQXVX�VXo�WHúNLO�HGHQ�HPLUOHU�KLoELU�VXUHWWH�
yerine getirilemez aksi takdirde yerine getiren ve emri veren sorumlu olur.” 

GHQLOPHNWHGLU�� 6R\NÕUÕP� ILLOL� GH� VXo� WHúNLO� HWWL÷LQGHQ� KXNXND� X\JXQOXN� VHEHEL� RODUDN�
GH÷HUOHQGLULOPH\HFHNWLU��7&.�JHQHO�K�N�POHU�LoLQGH�KXNXND�X\JXQOXN�QHGHQOHUL�RODUDN�
J|VWHULOHQ� GL÷HU� KDOOHU�� VR\NÕUÕP� VXoXQXQ� \DSÕVÕQD� WHUV� G�úW�÷�QGHQ�� WDUWÕúPDQÕQ� YH�
X\JXODPDQÕQ�GÕúÕQGD�NDODFDNWÕU�� 

               
                                                
271�*HQLú�ELOJL�LoLQ�oDOÕúPDQÕQ��³�GG� *UXS�øoLQGHNL�'R÷XPODUÕ�(QJHOOHPHN�$PDFÕ\OD�7HGELUOHU�'Dyatma.” bölümüne   
�����EDNÕQÕ]���V����� 
272�*HQLú�ELOJL�LoLQ�oDOÕúPDQÕQ��³�HH��*UXSWDNL�dRFXNODUÕ�%DúND�%LU�*UXED�=RUOD�1DNOHWPHN³�E|O�P�QH�EDNÕQÕ]��� 
     (s. 37) 
273 Tezcan/Erdem/Önok, s. 70 



 74 

              *��68d81�g=(/�*g5h1hù�%ødø0/(5ø 

�����������������7HúHEE�V 

              6R\NÕUÕP� VXoXQXQ� ROXúPDVÕ� LoLQ� QHWLFHQLQ� JHUoHNOHúPHsi gerekmemektedir, 

KDUHNHW� WDPDPODQGÕNWDQ� VRQUD� VXo� ROXúXU�� %XQGDQ� GROD\Õ� VR\NÕUÕP� VXoX� VDOW� KDUHNHW�
suçudur.274�6XoX�WLSLQL�JHUoHNOHúWLUPH\H�\|QHOLN�KDUHNHWOHUH�EDúODQÕU��IDNDW�EX�KDUHNHWOHU�
WDPDPODQDPD]� LVH� EX� GXUXPGD� VXoD� WHúHEE�V� V|]� NRQXVX� RODFDNWÕU�� .anunkoyucu 

VR\NÕUÕP� VXoX� LoLQ� WHúHEE�V� NRQXVXQGD� |]HO� ELU� G�]HQOHPH� JHWLUPHGL÷LQGHQ�� EX�
GXUXPGD� JHQHO� K�N�POHUH� EDúYXUXODFDNWÕU�� 7&.� ���� PDGGHQLQ� LNLQFL� IÕNUDVÕQD� J|UH��
PH\GDQD�JHOHQ�]DUDU�YH�WHKOLNHQLQ�D÷ÕUOÕ÷Õ�J|]�|Q�QH�DOÕQDUDN�YHULOHFHN�FH]DGD�LQGLULP�
X\JXODQDFDNWÕU�� 

              ���øoWLPD 

              6R\NÕUÕP� VXoXQX� G�]HQOH\HQ� ���� PDGGHQLQ� LNLQFL� IÕNUDVÕQD� J|UH�� VR\NÕUÕP�
NDSVDPÕQGD� LúOHQHQ� NDVWHQ� |OG�UPH� YH� NDVWHQ� \DUDODPD� VXoODUÕ� DoÕVÕQGDQ� EHOLUOHQHQ�
PD÷GXU� VD\ÕVÕQFD� JHUoHN� LoWLPD� K�N�POHUL� X\JXODQÕU�� $GDOHW� .RPLV\RQX¶QGD� NDEXO�
HGLOHQ� WDVDUÕGD� JHUoHN� LoWLPD� NXUDOÕ� X\JXODQPDVÕ� JHUHNOLOL÷L� PHYFXW� GH÷LOGL�� 7%00�
*HQHO�.XUXOX¶QGD�YHULOHQ�|QHUJH�GR÷UXOWXVXQGD�LNLQFL�IÕNUD\D�ELU�F�POH�GDKD�HNOHQHUHN�
V|]�NRQXVX�NXUDO�ROXúWXUXOPXúWXU���gQHUJHQLQ�JHUHNoHVLQGe, VXoODUÕQ�LoWLPDVÕ�DoÕVÕQGDQ�
EHOLUOHQPLú� K�N�POHUOH�� PDGGH� PHWQL� DUDVÕQGDNL� X\XPXQ� VD÷ODQÕOPDVÕQÕQ� LVWHQLOGL÷L�
EHOLUWLOPLúWLU�275 

����������������6R\NÕUÕP� VXoXQGDQ� JHUoHN� LoWLPD� K�N�POHULQLQ� X\JXODQPDVÕ� GRNWULQGH�
HOHúWLULOPLúWLU�� =LUD� NDVWHQ� |OG�UPH� ILLOLQL� LúOHPH\HQ� |UQH÷LQ� LNL� NLúL\L� \DUDOD\DQ�
VR\NÕUÕP�IDLOL�KDNNÕQGD�LNL�GHID�D÷ÕUODúWÕUÕOPÕú�P�HEEHW�KDSLV�FH]DVÕQD�K�NPROXQDFDNWÕU��
)DLO� LNL� NLúL\L� |OG�UP�ú� LVH� EX� GXUXPGD� \LQH� LNL� GHID� D÷ÕUODúWÕUÕOPÕú� P�HEEHW� KDSLV�
FH]DVÕ�IDLO�KDNNÕQGD�K�NPROXQDFDNWÕU��%XQGDQ�GROD\Õ�IDLOLQ�VDLNL�QH�NDGDU�N|W��GH�ROVD��
YHULOHELOHFHN�FH]D�NXVXU�LOH�RUDQWÕOÕOÕN�LONHVL\OH�ED÷GDúPDPDNWDGÕU�276  

                                                
274 Tezcan/Erdem/Önok, s. 72 
275�ùDKLQ�g]JHQo��V����� 
 
276 Turhan, “Yeni�7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ�&H]DODQGÕUÕOPDVÕ´��V���� 
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              ���øúWLUDN 

6R\NÕUÕP�VXoX�DoÕVÕQGDQ, 7&.¶GD� LúWLUDN� LOH� LOJLOL�|]HO�ELU�G�]HQOHPH�\RNWXU��
genel hükümler çerçevesinde bu sorun� o|]�POHQHFHNWLU��6R\NÕUÕP�VXoX� IDLOL� VD\ÕOPDN�
LoLQ�� VR\NÕUÕP� QLWHOL÷LQGHNL� GDYUDQÕúODUÕQ� KHSVLQH� NDWÕOPÕú� ROPDN� ]RUXQOX� GH÷LOGLU��
6R\NÕUÕP�NDSVDPÕQGD\VD��IDLOLQ�ELU�WDQH�GDKL�ILLOL�JHUoHNOHúWLUPLú�ROPDVÕ�\HWHUOLGLU�277     

              øúWLUDN�LOJLOL��VW�Q�VRUXPOXOX÷X�PHVHOHVLQGH�LVH�VXoXQ�LúOHQGL÷LQL�ELOGL÷L�KDOGH�
|QOHPH\HQ�DVNHUL��VW�� DOGÕ÷Õ�HPLUOHU�GR÷UXOWXVXQGD�VR\NÕUÕP�SODQÕQÕ�X\JXOD\DQ�DVW� LOH�
ELUOLNWH� RODUDN� VRUXPOX� RODFDNWÕU�� 'RNWULQGHNL� ELU� J|U�ú� LVH� EX� GXUXPGD� �VW�
NRQXPXQGDNL�NLúLQLQ�VRUXPOXOX÷XQD�JLWPHN�LoLQ��EX�NLúLGH�VR\NÕUÕP�NDVWÕQÕQ�ROPDVÕQÕ�
DUDPDNWDGÕU�278� 58&0� �VW�Q� VRUXPOXOX÷X� LoLQ� �o� úDUWÕQ� ELU� DUDGD� ROPDVÕ� DUDPÕúWÕU��
%XQODU�VÕUDVÕ\OD��VW�LOH�DVWÕ�DUDVÕQGD�ELU�LOLúNLQLQ�ROPDVÕ���VW�Q�VXo�WHúNLO�HGHQ�ELU�ILLOLQ�
LúOHQPHN��]HUH�YH\D�LúOHQPLú�ROGX÷X�ELOPHVL�\D�GD�ELOPHVLQLQ�JHUHNPHVL���o�QF��RODUDN�
GD�VXoX�HQJHOOHPH�YH�IDLOL�FH]DODQGÕUPD�NRQXVXQGD��VW�Q��JHUHNOL�YH�PDNXO� WHGELUOHUL�
DOPDPÕú� ROPDVÕGÕU�� 'ROD\ÕVÕ\OD� úDUWODU� ROXúPXúVD�� �VW� NRQXPXQGDNL� NLúLQLQ� NDVWÕQD�
EDNÕOPDGDQ� FH]DODQGÕUÕOPDVÕ� JHUHNPHNWHGLU�� $VW� NRQXPXQGDNL� NLúL� LoLQVH�� H÷HU� DVW�
VR\NÕUÕP�VXoXQX�JHUoHNOHúWLUPH]�LVH�NHQGLVL�YH\D�\DNÕQODUÕQÕQ�WHKOLNH�DOWÕQD�JLUHFH÷LQL�
KLVVHGL\RUVD� YH� EX� NRUNX� R� NLúL\L� VXoX� JHUoHNOHúWLUPH\H� LWL\RUVD�� EX� GXUXPGD� DVWÕQ�
VRUXPOXOX÷X�GDKD�D]�RODFDNWÕU�279  

              +��62<.,5,0�68d81'$�=$0$1$ù,0, 

6R\NÕUÕP� VXoXQXQ� G�]HQOH\HQ� ���� PDGGHQLQ� G|UG�QF�� IÕNUDVÕQGD� EX� VXoWDQ�
GROD\Õ�]DPDQDúÕPÕQ�LúOHPH\HFH÷L�EHOLUWLOPLúWLU��%XUDGD�\DUDWÕODQ�GXUXP�7&.¶QÕQ�JHQHO�
VLVWHPDWL÷LQGHQ� IDUNOÕ� GD� ROVD�� XOXVODUDUDVÕ� V|]OHúPHOHUH� X\JXQ� G�úPHVL� DoÕVÕQGDQ�
isabetlidir.   

               

 

                                                
277�%DúDN��V����� 
278 Tezcan/Erdem/Önok, s. 74 
279�*HQLú�ELOJL�LoLQ�oDOÕúPDQÕQ³62<.,5,0�68d81'$�$67-h67�ø/øù.ø6ø�1(7ø&(6ø1'(�2/8ù$1��� 
�����62580/8/8.�'85808��³�E|O�P�QH�EDNÕQÕ]���V����� 
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���������������,�� 62<.,5,0� 68d8� ødø1� g5*h7� .850$� 9(<$� g5*h7(� h<(�
OLMA  

               7&.¶QÕQ�����PDGGHVLQH�J|UH��VR\NÕUÕP�VXoX�YH\D�LQVDQOÕ÷D�NDUúÕ�VXo�LúOHPHN�
için örgüt kuran veya bu örgütü yöneten yaKXW� EX� |UJ�WH� NDWÕODQ� NLPVHOHU�� EHOLUWLOHQ�
VXoODUOD� ELUOLNWH� D\UÕFD� FH]DODQGÕUÕODFDNWÕU�� 0DGGHQLQ� VRQ� úHNOL� 7%00� *HQHO�
.XUXOX¶QGD� YHULOPLúWLU��$GDOHW�.RPLV\RQX� WDVDUÕVÕQGD�� |UJ�W�� NXUDQ� \D� GD� NDWÕODQODUD�
YHULOHFHN�FH]D�RQ�\ÕOGDQ�\LUPL�\ÕOD�NDGDU�KDSLV�FH]DVÕ�YHULOPHVL�\|Q�QGH�LNHQ��VXQXODQ�
ve kabul edilen önerge üzerine örgütü kuran veya yönetenlere verilebilecek ceza 

PLNWDUÕ��|UJ�WH��\H�RODQODUD�YHULOHELOHFHN�FH]D�PLNWDUÕQGDQ�D\UÕOPÕúWÕU�� 

���������������$\UÕFD� PDGGHQLQ� LNLQFL� IÕNUDVÕQD� J|UH�� EX� VXoODUGDQ� GROD\Õ� W�]HO� NLúLOHU�
KDNNÕQGD�GD�J�YHQOLN�WHGELUOHULQH�K�NPROXQDFDNWÕU��0DGGHQLQ��o�QF��IÕNUDVÕQGD�LVH�EX�
VXoWDQ�GROD\Õ�]DPDQDúÕPÕQÕQ�LúOHPH\HFH÷L�EHOLUWLOPLúWLU�� 

��������������7&.¶QÕQ������PDGGHVLQGH�VXo�LúOHPH�DPDFÕ\OD�|UJ�W�NXUPDN��|UJ�W��\|QHWPHN�
veya� |UJ�WH� �\H� ROPDN� FH]DODQGÕUÕOPDNWDGÕU��$QFDN� VR\NÕUÕP� VXoX� YH� LQVDQOÕ÷D� NDUúÕ�
VXo� DoÕVÕQGDQ� ���� PDGGHQLQ�� ����� PDGGH\H� J|UH� |]HO� ELU� G�]HQOHPH� ROGX÷XQGDQ�
KDUHNHWOH�� V|]� NRQXVX� VXoODU� DoÕVÕQGDQ� |]HO� K�N�P� WHúNLO� HGHQ� ���� X\JXODQPDVÕ�
JHUHNWL÷L� V|\OHQPHNWHGLr.280� %X� QRNWDGD� NDoÕUÕOPDPDVÕ� JHUHNHQ�� |UJ�WO�� IDDOL\HW�
oHUoHYHVLQGH�7&.�����YH\D�����PDGGHGHNL�VXoX�LúOH\HQ�IDLOLQ��KHU�ELU�VXoWDQ�D\UÕ�D\UÕ�
PDKNXP�HGLOLS��FH]DODUÕQ�JHUoHN�LoWLPD�NXUDOODUÕQD�J|UH�WRSODQPDVÕGÕU��(OH�DOÕQDQ�VXoWD��
EHOLUOL� VXoODUÕ� LúOHPH\H� \|QHOLN� KD]ÕUOÕN� KDUHNHWOHULQH� D\UÕFD� FH]D� \DSWÕUÕPÕ�
X\JXODQPDNWDGÕU�281� %XQGDQ� GROD\Õ� |UJ�W�Q� NXUXOPXú� DQFDN� VXoODUÕQ� LFUDVÕQD�
JHoLOPHPHVL�GXUXPXQGD�\DOQÕ]FD�7&.¶QÕQ�����PDGGHVLQGHQ�GROD\Õ�FH]D�YHULOHFHNWLU�282     

              7&.¶QÕQ� ����� PDGGHVLQGHQ� KDUHNHWOH� ELU� ROXúXPD� |UJ�W� GL\HELOPHPL]� LoLQ��
VDKLS�ROGX÷X��\H�VD\ÕVÕ�LOH�DUDo�JHUHo�EDNÕPÕQGDQ��DPDoODGÕ÷Õ�VXoODUÕ�LúOHPH\H�HOYHULúOL�
ROPDVÕ�JHUHNPHNWHGLU�� 

   

                                                
280 7XUKDQ��³<HQL�7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ�&H]DODQGÕUÕOPDVÕ´��V���� 
281 Tezcan/Erdem/Önok, s. 84 
282 Tezcan/Erdem/Önok, s. 84 
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-�<(1ø� 7&.¶'$� 62<.,5,0� 68d8181� ø16$1/,ö$� .$5ù,�
SUÇLARDAN FARKI 

���<HQL�7&.¶GD�*HQHO�2ODUDN�øQVDQOÕ÷D�.DUúÕ�6XoODU 

<HQL� 7&.¶GD� NRQXPX]OD� LOJLOL� G�]HQOHQHQ� GL÷HU� ELU� XOXVODUDUDVÕ� VXo� GD��
NDQXQXQ� ���� PDGGHVLQGH� G�]HQOHQPLú� RODQ� ³øQVDQOÕ÷D� .DUúÕ� 6XoODUGÕU´�� $QFDN� EX�
düzenlemenin, BM belgelerinden ve özellikle de en günceli olan Roma Statüsü’nden 

ciddi bir faUNOÕOÕN�WDúÕGÕ÷Õ�J|U�OPHNWHGLU���0DGGH�JHUHNoHVLQGH��V|]�NRQXVX�VXo�WLSLQLQ��
1�UPEHUJ� 6WDW�V�� �� �F�¶GHQ� HVLQOHQHUHN� ROXúWXUXOGX÷X� LIDGH� HGLOPHNWHGLU�� $QFDN�
GRNWULQGH�GH�KDNOÕ�RODUDN�LIDGH�HGLOGL÷L�JLEL��GDKD�J�QFHO�YH�GDKD�JHQLú�NDWÕOÕPOÕ�5RPD�
Statüsü’nde V|]� NRQXVX� VXoXQ� oD÷GDú� ELU� G�]HQOHPHVL� YDUNHQ�� ��� VHQH�|QFHNL�ELUNDo�
E�\�N� GHYOHWLQ� NHQGL� DUDODUÕQGD� DQODúDUDN� ROXúWXUGX÷X� VWDW�Q�Q� |UQHN� DOÕQPDVÕ�
DQODúÕODPDPDNWDGÕU�283�0DGGHQLQ�VXoX�WDQÕPOD\DQ�ELULQFL�IÕNUDVÕQÕ�EHOLUWPHN�JHUHNLUVH� 

³����$úD÷ÕGDNL� ILLOOHULQ�� VL\DVDO�� IHOVHIL�� ÕUNL� YH\D� GLQL� VDLNOHUOH� WRSOXPXQ�ELU�
NHVLPLQH� NDUúÕ� ELU� SODQ� GR÷UXOWXVXQGD� VLVWHPOL� RODUDN� LúOHQPHVL�� LQVDQOÕ÷D� NDUúÕ� VXo�
ROXúWXUXU� 

a) Kasten öldürme. 

b) Kasten yaralama. 

F��øúNHQFH��H]L\HW�YH\D�N|OHOHúWLUPH�� 

G��.LúL�K�UUL\HWLQGHQ�\RNVXQ�NÕOPD�� 

H��%LOLPVHO�GHQH\OHUH�WkEL�NÕOPD�� 

I��&LQVHO�VDOGÕUÕGD�EXOXQPD��oRFXNODUÕQ�FLQVHO�LVWLVPDUÕ�� 

J��=RUOD�KDPLOH�EÕUDNPD�� 

                                                
283 Tezcan/Erdem/Önok, s. 74-����D\QÕ�\|QGH�7XUKDQ��³<HQL�7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ 
����&H]DODQGÕUÕOPDVÕ´���V���� 
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K��=RUOD�IXKúD�VHYNHWPH�´284 

�6|]�NRQXVX�VXoWD�LON�J|]H�oDUSDQ�|]HOOLN��VXoXQ�³VL\DVDO��IHOVHIL��ÕUNL�YH\D�GLQL�
saiklerle” iúOHQHELOHFH÷LGLU�� 7&.�� LQVDQOÕ÷D� NDUúÕ� VXoODU� DoÕVÕQGDQ� VXoXQ�ROXúDELOPHVL�
LoLQ�|]HO�NDVW�DUDPDNWDGÕU��2\VD�5RPD�6WDW�V�¶QGH�G�]HQOHQHQ�LQVDQOÕ÷D�NDUúÕ�VXoODUGD��
zulüm suçu hariç, özel kast aranmamakta genel kast yeterli görülmektedir.  

TCK’da söz konusu sXoXQ�³WRSOXPXQ�ELU�NHVLPLQH�NDUúÕ´�\DSÕOPDVÕ�DUDQPDNWD�
iken, Roma Statüsü’nde bu durum “KHUKDQJL� ELU� VLYLO� WRSOXOX÷D� NDUúÕ´� úHNOLQGH� LIDGH�
HGLOPLúWLU�� 'RNWULQGH� 7&.¶GDNL� LIDGHQLQ�� NDQXQXQ� DPDFÕQGDQ� KDUHNHWOH� Roma 

6WDW�V�¶QGHNL\OH�D\QÕ�PD÷GXU�NDYUDPÕQÕ�NDVWHWWL÷L�EHOLUWLOPHNWHGLU�285  

øQVDQOÕ÷D� NDUúÕ� VXoODU� DoÕVÕQGDQ�� 7&.¶QÕQ� 5RPD� 6WDW�V�¶QGHQ� IDUNOÕ� ROGX÷X�
GL÷HU� ELU� QRNWD� GD�� VWDW�GHNL� ³\D\JÕQ� YH\D� VLVWHPDWLN� ELU� VDOGÕUÕ´� LIDGHVLQLQ�� 7&.¶GD��
VDOGÕUÕQÕQ� ³ELU� SODQ� GR÷UXOWXVXQGD� VLVWHPOL� RODUDN� LúOHQPHVL´� úHNOLQe bürünmesidir. 

%XQGDQ�GROD\Õ�7&.¶GD�VXoXQ�PDGGL�XQVXUX�DoÕVÕQGDQ��5RPD�6WDW�V�¶QGHQ�D\UÕOPD�ROXS�
ROPDGÕ÷Õ� QRNWDVÕQGD� ELU� J|U�ú�� 6XoXQ� SODQ� GR÷UXOWXVXQGD� X\JXODQPDVÕQÕQ�� ILLOOHULQ�
VLVWHPOL�ELoLPGH�LúOHQPHVL�JHUHNOLOL÷LQL�DoÕNODPDNWD�ROGX÷XQX�EHOLUWWLNWHQ�Vonra  kanuni 

WDQÕPGD� \D\JÕQ� LIDGHVL� JHoPHGL÷LQGHQ�� LQVDQOÕ÷D� NDUúÕ� VXo� ROXúWXUDQ� ILLOOHU� ³\D\JÕQ´�
RODUDN� LúOHQVH� GH� 7&.� DoÕVÕQGDQ� V|]� NRQXVX� VXoXQ� ROXúPD\DFD÷ÕQÕ� EHOLUWPHNWHGLU�286 

%XQD�NDUúÕOÕN�GL÷HU�ELU�J|U�ú��7&.¶GD�\DOQÕ]FD�VLVWHPDWLN�ROPD�XQVXUXQD�\HU�YHULOPLúVH�
GH�� VLVWHPDWLN� ELU� VDOGÕUÕ� GL\HELOPHPL]� LoLQ� ELUGHQ� oRN� PD÷GXUXQ� KHGHI� DOÕQPDVÕ�
JHUHNHFH÷LQGHQ�� ³\D\JÕQ´� LEDUHVLQLQ� EXOXQPDPDVÕQÕ� WDUWÕúPDOÕ� GD� ROVD� X\JXODPDGD�
VRUXQ�\DUDWPD\DFD÷ÕQÕ�EHOLUWPHNWHGLU�287  

�øQVDQOÕ÷D� NDUúÕ� VXoODU� NDSVDPÕQGD� VD\ÕODQ� ILLOOHU� DoÕVÕQGDQ� GD� 7&.�� 5RPD�
6WDW�V�¶QGHQ� IDUNOÕODúPDNWDGÕU�� *HUoHNWHQ� GH� VWDW�GH� \HU� DODQ�� WRSOXOX÷XQ� V�U�OPHVL�
veya zorla nakledilmesi, FLQVHO�N|OHOLN��]RUOD�NÕVÕUODúWÕUPD��]RUOD�NLúLOHUL�ND\EHWPH��ÕUN�
D\UÕPFÕOÕ÷Õ� �DSDUWKHLG�� VXoX�� JLEL� ELU� oRN� LQVDQOÕN� GÕúÕ� ILLO�� NDQXQ� PDGGHVLQGH� \HU�
DOPDPDNWDGÕU��%X�ILLOOHUGHQ�ED]ÕODUÕ�D\UÕ�ELUHU�VXo�WLSL�RODUDN�7&.¶GD�G�]HQOHQPLú�ROVD�
                                                
284������6D\ÕOÕ�.DQXQ��.DEXO�7DULKL������������<D\ÕPODQGÕ÷Õ�5HVPL�*D]HWH�������������0DGGH��� 
285�7H]FDQ�(UGHP�gQRN��V������D\QÕ�\|QGH�7XUKDQ��³<HQL�7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ� 
�����&H]DODQGÕUÕOPDVÕ´��V���� 
286 Turhan, “Yeni 7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ�&H]DODQGÕUÕOPDVÕ´��V���� 
287 Tezcan/Erdem/Önok, s. 78  
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GD�� LQVDQOÕ÷D� NDUúÕ� VXo� VD\ÕODQ� ILLOOHU� DUDVÕQGD� \HU� DOPDGÕ÷ÕQGDQ�� VXoXQ� GL÷HU� W�P�
XQVXUODUÕQÕ� WDúÕVD� GDKL�� EX� ILLOOHUGHQ�GROD\Õ� IDLOOHUH� LQVDQOÕ÷D� NDUúÕ� VXo� LúOHPHOHULQGHQ�
GROD\Õ�FH]D�YHULOHPH\HFHNWLU�� 

              TCK’da düzenlenen LQVDQOÕ÷D�NDUúÕ�VXoODUÕQ�PDQHYL�XQVXUX��5RPD�6WDW�V�¶QGH�
G�]HQOHQHQ�LQVDQOÕ÷D�NDUúÕ�VXoODUÕQ�PDQHYL�XQVXUXQGDQ-zulüm suçu hariç-IDUNOÕ�ROGX÷X�
EHOLUWLOPLúWL�� *HUoHNWHQ� GH� ]XO�P� VXoXQXQ� ROXúDELOPHVL� LoLQ� ³D\UÕPFÕOÕN� QL\HWL´�
DUDQGÕ÷ÕQGDQ�� LQVDQOÕ÷D� NDUúÕ� VXoODU� LoLQGH� IDUNOÕ� ELU� \HUL� ROGX÷X� V|\OHQPLúWL�� =XO�P�
suçunda fail� ILLOOHULQL�� VL\DVL�� ÕUNL�� PLOOL�� HWQLN�� N�OW�UHO�� GLQL�� FLQVL� \DGD� XOXVODUDUDVÕ�
KXNXN�WDUDIÕQGDQ�HYUHQVHO�RODUDN�WDQÕQPÕú�\DVDNODUOD�LOLúNLOHQGLUHUHN��PD÷GXUODUD�NDUúÕ�
JHUoHNOHúWLUPHNWHGLU�� %X� QHGHQOHUOH� GRNWULQGH� 7&.¶GD� LQVDQOÕ÷D� NDUúÕ� VXoODU� EDúOÕ÷Õ�
DOWÕQGD��%0�EHOJHOHULQGHNL� LQVDQOÕ÷D� NDUúÕ� VXoODU� ILLOOHULQGHQ�\DOQÕ]FD� ]XO�P� VXoXQXQ�
düzenlendi÷L� � LIDGH�HGLOPLúWLU�288�=LUD�7&.¶GD�LQVDQOÕ÷D�NDUúÕ�VXoODU�EDúOÕ÷Õ�DOWÕQGD�\HU�
alan bütün fiillerin,  “VL\DVDO��IHOVHIL��ÕUNL�YH\D�GLQL�VDLNOHUOH´�LúOHQPHVL�JHUHNPHNWH�\DQL�
IDLOGH�D\UÕPFÕ�ELU�QL\HW�DUDQPDNWDGÕU��*HUoHNWHQGH�7&.�G�]HQOHPHVLQGH�IDLOGH�D\UÕPFÕ 
QL\HW�DUDQGÕ÷ÕQGDQ�\DQL�LQVDQOÕ÷D�NDUúÕ�VXoODUÕQ�ROXúXPX�|]HO�NDVWD�ED÷ODQGÕ÷ÕQGDQ��V|]�
NRQXVX�VXoXQ�NDSVDPÕ�ROGXNoD�GDUDOWÕOPÕúWÕU��+DWWD�]XO�P�VXoXQXQ�ROXúXPXQGD�IDLOGH�
aranacak saikler, TCK’daki LQVDQOÕ÷D�NDUúÕ�VXoODU�EDNÕPÕQGDQ�failde aranacak saiklerden 

GDKD�JHQLúWLU��%X�QHGHQOHUOH�7&.�G�]HQOHPHVL��XOXVODUDUDVÕ�|UI�DGHW�NXUDOODUÕQGDQ�GDKD�
JHULGH� ROGX÷X� YH� VR\NÕUÕP� VXoX\OD� LQVDQOÕ÷D� NDUúÕ� VXoODUÕ� D\ÕUPDGD� ]RUOXNODUD� VHEHS�
ROGX÷X�LoLQ�HOHúWLULOPHNWHGLU�289  

øQVDQOÕ÷D� NDUúÕ� VXoODUÕQ� LoHUL÷L� EDNÕPÕQGDQ� 7&.� düzenlemesinin Roma 

6WDW�V�¶QGHQ�D\UÕOPDVÕQÕQ�VRQXFXQGD��7�UNL\H�6WDW�\H�WDUDI�ROGX÷X�GXUXPGD��6WDW�Q�Q�
����PDGGHVL�JHUH÷LQFH�8OXVODUDUDVÕ�&H]D�0DKNHPHVL¶QLQ�\DUJÕODPD�\HWNLVL�ND]DQDFD÷Õ�
belirtilmektedir.290  

 

 

                                                
288�$NVDU��³8OXVODUDUDVÕ�6XoODU��8OXVODUDUDVÕ�&H]D�0DKNHPHVL�YH�<HQL�7�UN�&H]D�.DQXQX´��V���� 
289�7XUKDQ��³<HQL�7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ�&H]DODQGÕUÕOPDVÕ´��V���� 
290�7XUKDQ��³<HQL�7�UN�&H]D�.DQXQX¶QD�J|UH�8OXVODUDUDVÕ�6XoODUÕQ�&H]DODQGÕUÕOPDVÕ´��V���� 
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��� <HQL� 7&.¶GD� 6R\NÕUÕP� 6XoX� LOH� øQVDQOÕ÷D� .DUúÕ� 6XoODUÕQ�
.DUúÕODúWÕUÕOPDVÕ� 

 gQFHNL�E|O�POHUGH�KHU�LNL�VXo�WLSLQL�NDUúÕODúWÕUÕUNHQ�(<8&0�YH�58&0¶GHQ�
oÕNDUDELOGL÷LPL]� RUWDN� \DUJÕ� QHWLFHVLQGH�� VR\NÕUÕP� VXoXQGDNL� EHOOL� ELU� JUXEX� \DOQÕ]FD�
NLPOL÷L� QHGHQL\OH� \RN� HWPH\H� \|QHOLN� |]HO� NDVWÕQ� LVSDWODQDPDGÕ÷Õ� GXrumlarda,  

DOWHUQDWLI�RODUDN�LQVDQOÕ÷D�NDUúÕ�VXoODUD�EDúYXUXOPDVÕ�JHUHNWL÷LQL�EHOLUOHQPLúWL��øNLQFL�ELU�
GXUXP� LVH� VR\NÕUÕP� VXoXQGD� NRUXQDQ� JUXSODU� ³PLOOL�� HWQLN�� ÕUNL� \D� GD� GLQL´� JUXS� LOH�
VÕQÕUODQGÕ÷ÕQGDQ�� EXQODUÕQ� GÕúÕQGD� ELU� JUXEXQ� |UQH÷LQ� VL\DVL� ELU� JUXEXQ� KHGHI� DOÕQGÕ÷Õ�
GXUXPODUGD� GD�� LQVDQOÕ÷D� NDUúÕ� VXoODUÕQ� ELU� DOWHUQDWLI� RODUDN� GHYUH\H� JLUGL÷LQL�
V|\OHQPLúWL��$QFDN�EX�\RUXPODUÕPÕ]�7&.�G�]HQOHPHVLQH�X\JXQ�G�úPH\HFHNWLU��gQFHNL�
E|O�PGH� LIDGH� HGLOGL÷L� JLEL� 7&.� G�]HQOHPHVL�� LQVDQOÕ÷D� NDUúÕ� VXoODU� EDNÕPÕQGan da 

IDLOGH�|]HO�NDVWÕQ�YDUOÕ÷ÕQÕ�DUDPDNWDGÕU��2�KDOGH�VRUXQ�EX�LNL�VXo�WLSL�DUDVÕQGD��7&.¶\D�
J|UH�QDVÕO�ELU�D\UÕPÕQ�\DSÕODFD÷Õ�QRNWDVÕQGDGÕU�� 

%LU�|QFHNL�E|O�PGH�7&.�G�]HQOHPHVLQH�J|UH� LQVDQOÕ÷D�NDUúÕ� VXoODUÕQ��5RPD�
6WDW�V�¶QGHNL� ]XO�P� VXoXQD� EHQ]HGL÷LQL� J|UP�úW�N�� 'ROD\ÕVÕ\OD� 7&.� oHUoHYHVLQGH�
VR\NÕUÕP�VXoX�YH�LQVDQOÕ÷D�NDUúÕ�VXo�D\UÕPÕQ�\DSDUNHQ��GDKD�|QFHNL�E|O�POHUGH�]XO�P�
VXoX\OD�LOJLOL�\DSÕODQ�\RUXPODUGDQ�ID\GDODQDELOLUL]��*HUoHNWHQ�GH�7&.�EDNÕPÕQGDQ�KHU�
LNL� VXo� WLSL� GH� |]HO� NDVWOD� LúOHQPHNWHGLU�� $QFDN� LQVDQOÕ÷D� NDUúÕ� VXoODUGD�� VR\NÕUÕP�
VXoXQGDQ� IDUNOÕ� RODUDN� JUXEXQ� \RN� HGLOPH� DPDFÕ� EXOXQPDPDNWDGÕU�� %X� QHGHQOHUOH��
PDQHYL� XQVXU� DoÕVÕQGDQ� EHQ]HUOLN� ROVD� GD�� EX� LNL� VXo� ELU� QRNWDGD� D\UÕOPDNWDGÕUODU��
6R\NÕUÕP� VXoXQGD�� PLOOL�� HWQLN�� ÕUNL� \D� GD� GLQL� ELU� JUXEX� WDPDPHQ� YH\D� NÕVPHQ� \RN�
HGLOPHVL� DPDoODQPDNWD\NHQ�� LQVDQOÕ÷D� NDUúÕ� VXoODUGD� IDLOLQ� NDVWÕQGD� JUXEXQ� \RN�
HGLOPHVL� DPDoODQPDPDNWD� JUXS� NLPOL÷L� QHGHQL\OH� PD÷GXUODU� KHGHI� DOÕQPDNWDGÕU��
6R\NÕUÕP�VXoXQGD� ILLOOHU�JUXS��\HOHULQH�\|QHOPLúVH�GH�DVÕO�DPDo�JUXEXQ�\RN edilmesi 

ROGX÷XQGDQ��VD\ÕODQ�ILLOOHU�DPDFD�JLGHQ�\ROGD�\DSÕOPDVÕ�JHUHNHQ�]RUXQOX�ELUHU�XQVXUGXU��
'ROD\ÕVÕ\OD� IDLOLQ�PLOOL��HWQLN�� ÕUNL�\D�GD�GLQL�ELU�JUXEX�\RN�HWPH�NDVWÕ� LVSDWODQDPÕ\RU�
DQFDN� D\UÕPFÕOÕN� WHPHOLQGH� EX� ILLOOHUL� JHUoHNOHúWLUGL÷L� LVSDWODQDELOLyorsa, failin suçu 

7&.¶GDNL� LQVDQOÕ÷D� NDUúÕ� VXoODU� NDSVDPÕQGD� GH÷HUOHQGLULOHFHNWLU�� (÷HU� ILLOOHUL�
JHUoHNOHúWLUHQ�IDLOLQ��D\UÕPFÕOÕN�WHPHOLQGH�EX�VXoODUÕ�LúOHGL÷L�GH�RUWD\D�NRQDPÕ\RUVD�EX�
GXUXPGD�IDLO��V|]�NRQXVX�LNL�VXoWDQ�GD�FH]D�DOPD\DFDNWÕU�������    
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TC.� G�]HQOHPHVL� LoLQGH� VR\NÕUÕP� VXoX� YH� LQVDQOÕ÷D� NDUúÕ� VXoODU�
IDUNOÕODúPDVÕQÕQ� |QHP� ND]DQDELOHFH÷L� ELU� GL÷HU� NRQX� GD� IDLOLQ�� VR\NÕUÕP� VXoXQGD�
NRUXQDQ� JUXSODU� DUDVÕQGD� ROPD\DQ�� |UQH÷LQ� VL\DVL� ELU� JUXEX� \RN� HWPHN� DPDFÕ\OD� EX�
ILLOOHUL�LúOHGL÷LQLQ�YH�IDLOGHNL�|]HO�NDVWÕQ�GD�YDUOÕ÷ÕQÕQ�LVSDWODQGÕ÷Õ�GXUXPGXU��6R\NÕUÕP�
NDVWÕQÕQ� LVSDWODQPDVÕ�� IDLOGH� LQVDQOÕ÷D� NDUúÕ� VXoODUGD� ROPDVÕ� JHUHNHQ� D\UÕPFÕOÕN�
WHPHOLQGH�ROXúDQ�QL\HWLQ�GH�YDUROGX÷XQX�J|VWHULU��2�KDOGH�EX�GXUXPGD�IDLO�KDNNÕQGD��
7&.�����PDGGHGH�G�]HQOHQHQ�LQVDQOÕ÷D�NDUúÕ�VXo�NDSVDPÕQGD�K�N�P�NXUXODFDNWÕU�� 

7&.� G�]HQOHPHVLQGH� VR\NÕUÕP� VXoX� YH� LQVDQOÕ÷D� NDUúÕ� VXoODU� D\UÕPÕQGDNL�
]RUOX÷X�o|]PHN�LoLQ�KHU�ROD\GD��IDLOLQ�NDVWÕQD�EDNÕOPDOÕGÕU��)DLOLQ�NDVWÕ�KDQJL�G�]H\GH�
LVH�RQD�J|UH�ELU�GH÷HUOHQGLULOPHGH�EXOXQXOPDOÕGÕU� 
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 SONUÇ 

���������������8OXVODUDUDVÕ� KXNXNXQ� JHOLúLPLQ� oL]JLVLQGH� DUWÕN� ELU� oRN� NRQX� \DOQÕ]FD�
GHYOHWOHUL� LOJLOHQGLUHQ� PHVHOH� ROPDNWDQ� oÕNPÕúWÕU�� øNLQFL� '�Q\D� 6DYDúÕ� |QFHVLQGH�
GHYOHWOHULQ� NHQGL� KDONODUÕQD� NDUúÕ� \DSWÕ÷Õ� H\OHPOHU�� XOXVODUDUDVÕ� KXNXNX�
LOJLOHQGLUPHPHNWH\GL�� øNLQFL� '�Q\D� 6DYDúÕ¶QGD� G�Q\D\Õ� VDUVDQ� ROD\ODU�� |]HOOLNOH�
1D]LOHU¶LQ� NHQGL� �ONHVLQGH� YDWDQGDúODUÕQD� NDUúÕ� \DSWÕNODUÕ�� XOXVODUDUDVÕ� KXNXNWDNL� EX�
DQOD\ÕúÕ� WHPHOGHQ� VDUVWÕ�� 6DYDú� VXoODUÕ� GÕúÕQGD� LON� GHID� LQVDQOÕ÷D� NDUúÕ� VXoODU� EDúOÕ÷Õ�
DOWÕQGD�\HQL�ELU�VXo�WLSL�ROXúWXUXOGX��$QFDN�\LQH�GH�ELU�XOXVX�VLVWHPOL�ELU�ELoLPGH�\RN�
HWPH�JLULúLPL�LoLQ�\HQL�ELU�NDYUDPD�LKWL\Do�YDUGÕ��6R\NÕUÕP�VXoX�EX�QRNWDGD�RUWD\D�oÕNWÕ� 

���������������6R\NÕUÕP� V|]F�÷�� W�UHWHQ� YH� LON� GHID� NXOODQDQ� /HPNLQ�� GDKD� VRQUD� \DSWÕ÷Õ�
oDOÕúPDODUOD� %0¶QLQ� GH� GLNNDWLQL� oHNWL� YH� VR\NÕUÕP� VXoX� XOXVODUDUDVÕ� %0� KXNXN�
EHOJHOHULQH� JLUGL�� ����� 7DULKOL� 6R\NÕUÕP� 6|]OHúPHVL\OH� WDQÕPODQDQ� VR\NÕUÕP� VXoX��
EXJ�Q� DUWÕN� XOXVODUDUDVÕ� KXNXNWD� |UI� DGHW� NXUDOÕ�� KDWWD� jus cogens haline JHOPLúWLU��
'HYOHWOHU�EX�V|]OHúPH\H�WDUDI�ROPDVDODU�GDKL��VR\NÕUÕP�VXoXQX�|QOHPH�YH�FH]DODQGÕUPD�
\�N�P��DOWÕQGDGÕUODU�� 

��������������6R\NÕUÕP� 6|]OHúPHVL¶QGH� NRUXQDQ� JUXSODU� DUDVÕQGD� VL\DVL� JUXSODUÕQ� \HU�
DOPDPDVÕ� KDOHQ� HOHúWLULOPHNWHGLU�� %XQD� JHUHNoH� RODUDN� GD� G�Q\DGD� \DúDQDQ� ELU� oRN�
WRSOX� NDWOLDPODUÕQ� VL\DVL� JUXSODUD� NDUúÕ� \DSÕOGÕ÷Õ� \|Q�QGHNL� LWLUD]ODUGÕU�� 6R\NÕUÕPÕQ�
WDQÕPÕQ�XOXVODUDUDVÕ�KXNXNWD�\HUOHúPLú�ROPDVÕ�YH�VL\DVL�JUXSODUD�NDUúÕ�\DSÕODQ�ILLOOHULQ�
GH� LQVDQOÕ÷D� NDUúÕ� VXoODU� DOWÕQGD� FH]DODQGÕUÕOPDVÕ� QHdeniyle bu itirazlar kabul 

J|UPHPHNWHGLU�� h\HOL÷LQ� GR÷XúWDQ� JHOGL÷L�� VDELW� YH� GH÷LúPH]� JUXSODUD� NDUúÕ� \DSÕODQ�
ILLOOHU� LOH�NLúLQLQ�NHQGL�VHoLPL\OH�JUXS��\HOL÷L�ND]DQGÕ÷Õ�VL\DVL��N�OW�UHO�JUXSODUD�NDUúÕ�
\DSÕODQ� ILLOOHULQ� D\QÕ� VXo� NDYUDPÕ� LoHULVLQGH� GH÷HUOHQGirilmemesi olumludur. Zira ilk 

GXUXPGD�PD÷GXUXQ�JUXEXQX�VHoPH�YH�JUXSWDQ�oÕNPD�úDQVÕ�\RNWXU��%XQGDQ�GROD\Õ�LNLQFL�
GXUXPGDNL�PD÷GXUODUD�J|UH�GDKD�oDUHVL]GLU��� 

�������������6R\NÕUÕPÕQ� JHQLú� DQODPGD� ÕUNoÕOÕNOD� ED÷ODQWÕVÕQÕQ� ROGX÷X� DoÕNWÕU�� ,UNoÕOÕ÷ÕQ�
yükseldL÷L�\HUOHUGH�VR\NÕUÕPÕQ�JHUoHNOHúPH�LKWLPDOL�GDKD�oRNWXU��%X�QHGHQOH�ÕUNoÕOÕ÷ÕQ�
\�NVHOGL÷L� \HUOHUGH� GHYOHWOHU�� 6R\NÕUÕP�6|]OHúPHVL¶QGHNL� \�N�PO�O�NOHULQL� KDWÕUOD\ÕS��
VR\NÕUÕPÕQ�JHUoHNOHúPHPHVL�LoLQ�JHUHNOL�P�GDKDOH\L�\DSPDN�GXUXPXQGDGÕUODU��� 
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             �6R\NÕUÕP�VXoXQXQ�XOXVODUDUDVÕ�KXNXNWD�G�]HQOHQPHVL�QH�\D]ÕN�NL�EX�W�U�ILLOOHULQ�
VRQ� EXOPDVÕQÕ� VD÷OD\DPDGÕ�� $YUXSD¶QÕQ� RUWDVÕQGDNL� %RVQD¶GD� YH� 5XDQGD¶GD�
\DúDQDQODUÕQ�|Q�QH�JHoLOHPHGL\VH�GH� IDLOOHULQ�FH]DODQGÕUÕOPDVÕ� LoLQ�%0�WDUDIÕQGDQ�ad 

hoc statülü mahkemHOHU� NXUXOGX�� %X� PDKNHPHOHU� VWDW�OHULQGH�� 6R\NÕUÕP�
6|]OHúPHVL¶QGHNL� VR\NÕUÕP� VXoXQXQ� G�]HQOHPH� úHNOLQL� EHQLPVH\LS�� NDUDUODUÕ\OD�
VRPXWODúWÕUGÕODU��%X�NDUDUODUGD�ELU�ILLOH��VR\NÕUÕP�GL\HELOPHPLQ�KXNXNL�XQVXUODUÕ�RUWD\D�
oÕNWÕ��6R\NÕUÕP�VXoXQD�NDUDNWHU�YHUHQ��LQVDQOÕ÷D�NDUúÕ�VXoODUGDQ�D\ÕUDQ�IDNW|U�Q�VXoXQ�
PDQHYL�XQVXUX�ROGX÷X�LIDGH�HGLOGL��*HUoHNWHQ�GH�IDLOLQ��JUXEX�NÕVPHQ�\D�GD�WDPDPHQ��
JUXS�RODUDN�\RN�HWPH\H�\|QHOLN�NDVWÕ�EX�VXoWD�EHOLUOH\LFL�XQVXUGXU��%X��GD�DQFDN�IDLOLQ�
LúOHGL÷L�ILLOOHUGHQ�\ROD�oÕNDUDN�VDSWDQDELOLU��<DSÕODQ�YDKúHWLQ�GHUHFHVL��VLVWHPOL�YH�NDVÕWOÕ�
RODUDN�KHGHI�DOÕQDQ�NLúLOHULQ�EHOOL�ELU�JUXSWDQ�VHoLOPHVL�YH�GL÷HU�JUXSWDNLOHULQ�GÕúDUÕGD�
EÕUDNÕOPDVÕ�� JUXS� �\HOHULQH� NDUúÕ� DOoDOWÕFÕ� LIDGHOHULQ� YDUOÕ÷Õ�� NXOODQÕODQ� VLODKODU� YH�
IL]LNVHO� \DUDODUÕQ� E�\�NO�÷��� ROD\ODUÕQ� SODQODQPDVÕQGDNL� PHWRW�� |OG�UPHOHUGHNL�
VLVWHPDWLN� ELoLP�PDQHYL� XQVXUX� VDSWDPDGD� EL]H� \DUGÕPFÕ� RODELOLU�� 6R\NÕUÕP� VXoXQXQ�
D÷ÕUOÕ÷Õ��|]HO�NDVW�VDSWDQÕUNHQ��KLoELU�NXúNX\D�\HU�EÕUDNPDPD\Õ�JHUHNWLULU��8OXVODUDUDVÕ�
$GDOHW�'LYDQÕ�GD����ùXEDW������7DULKOL�NDUDUÕQGD�EHQ]HU�ELU�ELoLPGH��PDQHYL�XQVXUXQ���
WDPDPHQ�ú�SKHOHUL�RUWDGDQ�NDOGÕUDFDN�ELU�ELoLPGH�LVSDWODQPDVÕQÕ�DUDPÕúWÕU��� 

�������������8OXVODUDUDVÕ� KXNXN� DoÕVÕQGDQ� VR\NÕUÕP� VXoX� LGGLDODUÕQÕQ� DUDúWÕUÕOGÕ÷Õ� ELU�
durumda, suçun manevi unsuru ispaW�HGLOHPHPLú�DQFDN�GL÷HU�XQVXUODUÕQ�YDUROGX÷X�DoÕN�
RUWD\D�NRQPXúVD�� IDLOLQ�FH]DVÕ]�NDOPDPDVÕ� LoLQ�DOWHUQDWLI�RODUDN� LQVDQOÕ÷D�NDUúÕ�VXoODU�
GHYUH\H�JLUHFHNWLU��øQVDQOÕ÷D�NDUúÕ�VXoODUGD-zulüm hariç-JHQHO�NDVWÕQ�\HWHUOL�ROPDVÕ��V|]�
NRQXVX�VXoODUÕQ�VR\NÕUÕP�VXoXQGDNL�JLEL�VÕNÕ�úDUWODUD�WDEL�ROPDPDVÕ�VD÷ODPÕúWÕU��$QFDN�
EXUDGD� ]XO�P� VXoXQXQ� �]HULQGH� GH� |]HO� RODUDN� GXUPDN� JHUHNPHNWHGLU�� 6R\NÕUÕP�
VXoXQX�� LQVDQOÕ÷D� NDUúÕ� VXoODUGDQ� ]XO�P� VXoX\OD� D\ÕUW� HGLOPHVL� GH� |QHPOL� ELU� GL÷HU�
PHVHOHGLU�� =XO�P� VXoX� KDULo� LQVDQOÕ÷D� NDUúÕ� VXoODUGD�� IDLOGH� JHQHO� NDVWÕQ� LVSDWÕ�
\HWHUOL\NHQ��]XO�P�VXoXQGD�D\UÕPFÕOÕN�WHPHOLQGH�ROXúDQ�|]HO�NDVW�DUDQPDNWDGÕU��=XO�P�
VXoXQGD� GD� WÕSNÕ� VR\NÕUÕP� VXoXQGDNL� JLEL�� KHGHI� DOÕQDQ� PD÷GXUODU� EHOLUOL� ELU� JUXED�
aidiyetleri nedeniyle seçilmektedir. Ancak sR\NÕUÕP� VXoXQGD�� VR\NÕUÕP�PD÷GXUODUÕQÕQ�
DLW�ROGX÷X�JUXEX��JUXS�RODUDN� WDPDPHQ�YH\D�NÕVPHQ�\RN�HWPH�NDVWÕ�ROPDOÕGÕU� Zulüm 

VXoXQGD� LVH� IDLOGH� JUXEX� \RN� HWPH� NDVW� DUDQPDPDNWDGÕU��2� \�]GHQ� ]XO�P� VXoXQGDNL�
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PDQHYL�XQVXUXQ�GHUHFHVL��VÕUDGDQ�LQVDQOÕ÷D�NDUúÕ�VXoODUGDQ�GDKD�ID]OD��DQFDN�VR\NÕUÕP�
VXoXQGDQ�GDKD�D]GÕU� 

��������������6R\NÕUÕP�VXoXQXQ�FH]DVÕ]�NDOPDPDVÕ�LoLQ��XOXVODUDUDVÕ�V|]OHúPHOHUOH�VR\NÕUÕP�
VXoXQXQ�]DPDQDúÕPÕ�V�UHVLQH�WDEL�ROPD\DFD÷Õ�EHOLUWLOPLúWLU��%X�G�]HQOHPH�HOEHWWH������
\ÕOÕQGDQ� VRQUDNL� ROD\ODU� LoLQ� JHoHUOL� RODFDNWÕU�� ]LUD� GDKD� |QFHNL� G|QHPOHUGH� VR\NÕUÕP�
VXoX�G�]HQOHQPHPLúWLU��� 

dDOÕúPDGD�D\UÕFD�<HQL�7�UN�&H]D�.DQXQX¶QGD�G�]HQOHQHQ� VR\NÕUÕP� VXoX�GD�
NDQXQXQ� VLVWHPDWL÷L� LoHULVLQGH� LQFHOHQPLúWLU�� 7�UNL\H¶QLQ� GH� ����� 7DULKLQGH� WDUDI�
ROGX÷X� 6R\NÕUÕP� 6|]OHúPHVL¶QH� J|UH� WDUDI� GHYOHWOHU�� V|]OHúPH\H� X\JXODQDELOLUOLN�
ND]DQGÕUPDN� LoLQ� XOXVDO� PHY]XDWODUÕQGD� VR\NÕUÕPÕQ� FH]DODQGÕUÕOPDVÕ\OD� LOJLOL�
G�]HQOHPHOHUGH� EXOXQPD\Õ� WDDKK�W� HWPLúWLU�� %X� WDDKK�G�Q� JHFLNPHOL� GH� ROVD� \HULQH�
JHWLULOPHVL�\HULQGH�ROPXúVD�GD��VR\NÕUÕP�VXoX�NDQXQGD�G�]HQOHQLUNHQ��%0�EHOJHOHULQGH�
HYUHQVHO� NDEXOH� XODúPÕú� VR\NÕUÕP� WDQÕPÕQD� WDP� DQODPÕ\OD� X\XOPDPDVÕQÕ� DQODPDN�
P�PN�Q�GH÷LOGLU��*HUoHNWHQ��³ELU�SODQÕQ�LFUDVÕ�VXUHWL\OH´�GHQLOHUHN�VXoD�\HQL�ELU�XQVXU�
GDKD�NDWÕOPDVÕ�JHUHNVL]�ELU�oDED�ROPXúWXU�       

<HQL� 7�UN� &H]D� .DQXQX¶QGD� GD� G�]HQOHQHQ� VR\NÕUÕP� VXoXQXQ� DoÕNODPDNWD�
(<8&0� YH� 58&0� NDUDUODUÕ� EL]H� \DUGÕPFÕ� RODFDNWÕU�� .DUDUODUGD� VXoXQ� XQVXUODUÕ\OD�
LOJLOL�ELU�oRN�NRQX�WDUWÕúÕOPÕúWÕU��'ROD\ÕVÕ\OD�oDOÕúPDPGD�XOXVDO�G�]HQOHPH\L�LQFHOHUNHQ�
WHNUDUD� G�úPHPHN� LoLQ�� VR\NÕUÕP� VXoXQXQ�%0�EHOJHOHULQGHNL� G�]HQOHQLúL� LOH�7&.¶GD�
G�]HQOHQLúLQLQ� IDUNODUÕ� RUWD\D� NRQPD\D� oDOÕúÕOPÕúWÕU�� 6R\NÕUÕP� VXoXQGDQ� GROD\Õ�
]DPDQDúÕPÕQÕQ�NDEXO�HGLOPHPHVL��XOXVODUDUDVÕ�KXNXNWDNL�JHOLúPHOHUH�X\JXQGXU�� 

<HQL�7&.¶GD�G�]HQOHQHQ�LQVDQOÕ÷D�NDUúÕ�VXoODU�GD�ELU�GL÷HU�XOXVODUDUDVÕ�VXoWXU��
Ancak bu suçun düzenlemesinde de BM belgelerindeki düzenlemeler dikkate 

DOÕQPDPÕúWÕU��8OXVODUDUDVÕ�EHOJHOHUGH�VXo�VD\ÕODQ�ED]Õ�ILLOOHU�7&.�G�]HQOHPHVLQGH�\HU�
DOPDGÕ÷Õ� JLEL�� 7&.¶GD� D\UÕFD� VXoXQ� ROXúPDVÕ� LoLQ, D\UÕPFÕ� QL\HWH� GD\DQDQ� |]HO� NDVW�
DUDQPDNWDGÕU��%HOLUWWL÷LP�JLEL ]XO�P�VXoX�KDULo�LQVDQOÕ÷D�NDUúÕ�VXoODUGD�PDQHYL�XQVXU�
RODUDN� JHQHO� NDVW� \HWHUOL� J|U�OPHNWHGLU�� %X� QHGHQOHUGHQ� GROD\Õ� 7&.� VLVWHPDWL÷L�
LoHULVLQGH�VR\NÕUÕP�VXoXQX�LQVDQOÕ÷D�NDUúÕ�VXoODUGDQ�D\Õrmak, önemli bir problem olarak 

RUWD\D�oÕNPDNWDGÕU��%X�LNL�VXo�WLSLQL�NDUúÕODúWÕUÕUNHQ��%0�G�]HQOHPHOHULPGHNL�LQVDQOÕ÷D�
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NDUúÕ� VXoODUGDQ�]XO�P�VXoX\OD� LOJLOL�\DSÕODQ�\RUXPODUGDQ�\DUGÕP�DODELOLUL]��%XQD�J|UH��
IDLOLQ� PLOOL�� HWQLN�� ÕUNL� \D� GD� GLQL� ELU� JUXEX� \RN� HWPH� NDVWÕ� LVSDWODQDPDPÕú� DQFDN�
D\UÕPFÕOÕN� WHPHOLQGH� EX� ILLOOHUL� JHUoHNOHúWLUGL÷L� RUWD\D� NRQPXúVD� EX� GXUXPGD�� IDLOLQ�
7&.� ���� PDGGHVLQGHNL� LQVDQOÕ÷D� NDUúÕ� VXoODU� EDúOÕ÷D� DOWÕQGD� G�]HQOHQHQ� VXoODUGDQ�
GROD\Õ� VRUXPOXOX÷XQD� JLGLOHFHNWLU�� $QFDN� IDLO�� D\UÕPFÕOÕk temelinde fiilleri 

JHUoHNOHúWLUPHPLúVH�� V|]� NRQXVX� LNL� VXoWDQ� GD� FH]D� DOPD\DFDN� YH� H\OHPOHULQH� J|UH�
TCK’daki kasten öldürme, kasten yaralama, eziyet gibi suçlardan ceza alabilecektir.  

<HQL� 7&.¶GD� XOXVODUDUDVÕ� VXoODU� ROXúWXUXOXUNHQ�� 5RPD� 6WDW�V�� JLEL� J�Qcel 

JHOLúPHOHULQ� QHGHQVL]� ELU� ELoLPGH� GLNNDWH� DOÕQPDPDVÕ�� WDQÕPODUGD� XOXVODUDUDVÕ�
KXNXNWDNLQGHQ�D\UÕ�NDOÕQPDVÕ��LOJLOL�E|O�P�\DVDODúÕUNHQ�\HWHULQFH�WLWL]�GDYUDQÕOPDGÕ÷ÕQÕ�
göstermektedir.       

��������������<DNÕQ� ELU� ]DPDQ� |QFH, 6R\NÕUÕP� 6|]OHúPHVL¶QH� GD\DQÕODUDN� 8OXVODUDUDVÕ�
$GDOHW� 'LYDQÕ� |Q�QH� JHWLULOHQ� LON� GDYDQÕQ� VRQXoODQPDVÕ� GD� GLNNDW� oHNHQ� ELU� GL÷HU�
NRQXGXU�� %RVQD� +HUVHN¶LQ� 6ÕUELVWDQ-.DUDGD÷¶D� NDUúÕ� DoWÕ÷Õ� GDYD\OD� LOJLOL�� 'LYDQ¶ÕQ�
6UHEUHQLFD� E|OJHVL� GÕúÕQGD� VR\NÕUÕPÕQ� JHUoHNOHúPHGL÷LQH� \|Q�QGHNL� \RUXPODUÕ� YH�
GDYDOÕ��ONHQLQ��VR\NÕUÕPÕ�JHUoHNOHúWLUHQ�|UJ�WH�ILQDQVDO�DVNHUL�\DUGÕPODUÕ�\DSWÕ÷Õ�KDOGH��
VR\NÕUÕP� \DSPD� |]HO� NDVWÕQGDQ� KDEHUGDU� ROPDGÕ÷Õ� VRQXFXQD� YDUPDVÕ� oRNoD�
WDUWÕúÕODFDNWÕU�� $\UÕFD� \DUJÕODPD� VRQXFXQGD VR\NÕUÕPD� LúWLUDN� LOH� VR\NÕUÕPÕ� |QOHPH�
yüküPO�O�÷�Q�Q� LNL� D\UÕ� NRQX� ROGX÷X� VRQXFXQD� YDUÕOPDVÕ� YH� 6ÕUELVWDQ-.DUDGD÷¶ÕQ�
VR\NÕUÕPÕ� |QOH\HELOHFHNNHQ�� |QOHPHVL� JHUHNL\RUNHQ� VR\NÕUÕPÕ� HQJHOOHPHPHVL�
GROD\ÕVÕ\OD 6R\NÕUÕP� 6|]OHúPHVL¶QGHNL� |QOHPH� \�N�PO�O�÷�Q�� LKODO� HWWL÷LQLQ�
EHOLUWLOPHVL�GH�GLNNDWH�GH÷HUGLU.   

��������������øQVDQOÕN� EXJ�QN�� QRNWD\D� JHOLUNHQ� E�\�N� EHGHOOHU� |GHPLúWLU� YH� KDOD� GD�
|GHPHNWHGLU��8OXVODUDUDVÕ�KXNXNWD�VR\NÕUÕP�ILLOLQLQ�VXo�RODUDN�G�]HQOHQPHVLQGHQ�\ÕOODU�
VRQUD� GD� |Q�QH� JHoLOHPHPHVL�� EL]OHUL� WHNUDU� EX� NRQXGD� G�ú�QPH\H� VHYN� HWPHNWHGLU��
%0�� 5XDQGD� YH� %RVQD¶GD� \DúDQDQODU� VÕUDVÕQGD� ³L]OH\LFL´� ROPDVÕ� QHGHQL\OH� oRNoD�
HOHúWLULOPLúWLU�� %0�� VR\NÕUÕP� JHUoHNOHúPHGHQ� |QFH� |QOHPH� NRQXVXQGD� GDKD� DNWLI�
ROPDOÕGÕU��%X�GD�DQFDN��ONHOHULQ�EX�NRQXGDNL�GX\DUOÕNODUÕQÕ�VRPXWODúWÕUPDVÕ\OD�RODELOLU��
Zira bugün JHOLQHQ�QRNWDGD�6R\NÕUÕP�6|]OHúPHVL¶QLQ��jus cogens��NXUDOODU�KDOLQH�JHOGL÷L�
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YH� WDUDI� ROPD\DQ� GHYOHWOHU� GDKLO� E�W�Q� XOXVODUDUDVÕ� NDPXR\XQXQ� VR\NÕUÕPÕ� |QOHPH�
\�N�PO�O�÷��DOWÕQGD�ROGX÷X��NDEXO�HGLOPHNWHGLU�  
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