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ABSTRACT

This master thesis intends to discuss the ‘concerted practices’ notion by taking the
restrictive practices of both the European 6ommunity(EC) and Turkish competition law
systems into consideration. To this end, particular attention was laid on the theoretical and
the practical aspects of the matter. Accordingly, the initial chapter deals respectively with
the competition and competition law notions as well as the legal systems of the EC and the
Turkish competition laws. Second, the restrictive practices phenomenon, limited with the
agreements and the decisions of associations of undertakings, is examined in advance so as
to ensure the better understanding of the concerted practices. Then, the analysis of the focus
of the study, i.e. the concerted practices, is presented in a broad and comparative approach.
The preceding chapter to the conclusion part includes the assessments made on the control of
oligopolistic markets and the notion of collective dominance therein. In the final chapter, a
brief evaluation of the thesis is formulated concerning the relevant findings in consequence

of the study.

KeyWords: Competition,Competition Policy, Turkish Competition law, EC Competition
Law, Restrictive Practices, Agreement, Decision of Associations Of Undertakings,Concerted
Practice, Practical Cooperation,Conscious Parallellism, Oligopoly, Collective Dominance.



OZET

Bu tez, Avrupa Toplulugu ve Tirk Rekabet Hukuku Sistemlerindeki rekabeti
sinirlayici uygulamalart temel alarak ‘uyumlu eylemler’ kavramim tartigmaktadir. Bu
amagla, konuyla yakindan ilgili teorik ve uygulamali konulara 6zel 6nem verilmigtir. Bu
anlamda, ilk boliim, sirastyla rekabet ve rekabet hukuku ile Avrupa Toplulugu ve Tiirk
Rekabet Hukuku sistemlerini ele almugtir. Ikincil olarak, uyumlu eylemler kavrammin daha
iyi anlagilabilmesi amaciyla rekabeti simirlayict uygulamalar olgusu, anlagmalar ve tegebbiis
birligi kararlaniyla sinirlhi olmak tizere oncelikle incelenmigtir.Sonraki safhada, tezin ana
konusu olan ‘uyumlu eylemler’in, genis ve kargilagtirmali bir gekilde ele alinmig analizi
sunulmugtur. Sonug¢ bolumiine gelmeden 6nce konuyla ilgili olarak oligopolistik piyasalarin
kontrolit ve oOzellikle birlikte hakimiyet hususlarina deginilmigtir. Tezin sonu¢ bolimi,
konuyla ilgili tez siiresince edinilmis bulgularimizi ve ¢ahgmanin kisa bir degerlendirmesini

icermektedir.

Anahtar Kelimeler : Rekabet, Rekabet Hukuku, Tiirk Rekabet Hukuku, AT Rekabet
Hukuku, Rekabeti Smurlayict Uygulamalar, Anlagma, Tegebbis Birligi Karan,Uyumlu
Eylem, Pratik Igbirligi,Bilingli Paralellik, Oligopol,Birlikte Hakimiyet.
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INTRODUCTION

The aim of this thesis is to develop a good understanding of the term concerted
practices within the notion of restrictive practices by studying it primarily from the point of
view of EC and Turkish competition law systems, including the analysis to what extent the

existing theory and practice is relevant with the progress of the very concept.

The European Economic Community (EEC) came into being on 1 January 1958 by
virtue of Rome Treaty ( EC Treaty) signed and duly ratified by the six contracting parties of
Belgium,Germany,France, Italy, Luxembourg and Netherlands. The original six were joined
subsequently, by means of a series of accession Treaties, by Denmark, Ireland and the
United Kingdom (UK)(1973), Greece (1981),Spain and Portugal (1986) and Austria,Finland
and Sweden (1995), bringing the number of the Member States to 15.' A number of middle
and Eastern European (so far 13 states including Turkey) countries are candidates for

accession to European Community(EC).2

The main objective of the EC was the completion of the single European market the
aim of which is to improve economic performance by eliminating barriers to all kinds of
economic activity between the Member States. The single market was supposed to ensure a

scheme in which goods and services should be offered and sold under common conditions in

' LANE.,R., EC Competition Law,Essex,Pearson Education Ltd, 2000,p.20

? Formerly the European Economic Community (EEC) and via the Maastricht Treaty (1993) the European
Union(EU). The Amsterdam Treaty (1999) has altered the enumeration of the articles of EC Treaty.
Throughout the study the term ‘EC’ is preferred with reference to the European Community and Union, and
‘EC Treaty’ with reference to Rome Treaty and following amending treaties.



a free and competitive market. Freedom of movement for capital and labour were also goals

expected to be realised. The Art 4(ex 3a) of the EC Treaty states that :

“...the activities of the Member States and the Community shall include ...the
adoption of an economic policy which is based on the close coordination of Member
States' economic policies, on the internal market and on the definition of common
objectives, and conducted in accordance with the principle of an open market

economy with free competition.”

The competition norms were indeed considered as an essential stipulation of the
single market by the drafters of the EC Treaty and specific regulations were also adopted to
get on to the objectives of the mentioned rules by the secondary legislation of the

Community.

Notwithstanding the existence of the norms of general nature which undoubtedly had
proved to be ineffective in the attainment of a free market, the background of the Turkish
law system in relation with the idea of a competitive market plainly dates back to the date 6
March 1995, in which the Customs Union has been established between the parties
(nevertheless, it was put into effect in January,1996).The Customs Union, in conjunction
with further responsibilities for Turkey,? envisaged a harmonious legislative system with the
EC to be completed by the Turkish Parliament in the possible period which commitment
included a system consistent with the EC competition law governed by especially the

Articles 81(ex 85) and 82 (ex 86) of the EC Treaty. The Turkish Competition Act passed as a

? See infra, p. 14 for further details.



result of the international (as well as constitutional) obligations in December,1994 so as to

provide a free and competitive market for the Turkish economy.

The main reason of preferring the very topic, in particular the concerted practices
and in general the competition law (antitrust law), is the substantial effect of the matter in
terms of formation of the market structures in the liberal economies. The competition law is
a subject of great practical importance. It involves the establishment and development of
legal principles and policies for the benefit of the public interest, which principles are
applied to a wide range of private agreements and arrangements.* Competition law, while
imposing restrictions on the commercial activities of individuals and corporations, aims at
the establishment of a free market and equal circumstances for every each economic actor
considering both the general interest of the society and the special freedom to carry out
business at the same time. The motive to opting for the mentioned topic not only stems from
the purpose of obtaining a relevant detailed information on the legal framework of the EC
and Turkey but also because of the growing importance of the said norms for both sides and

business world.

More specifically, the answer to the question relating to the selection of the
‘concerted practices’ as the basis of analysis is that : To begin with, the concerted practices
is one of the major issues of the competition law which requires a comprehensive

exploration due to the existing debates and doubts on the matter. The absence of the related

* GOYDER.,D.G.,EEC Competition Law, Oxford, Clarendon Press, 1988,p.4



clarifications by the legal sources vis-a-vis the concept has given rise to many arguments in
the sphere of the legal doctrine and differing applications by the legal and administrative
authorities. Also, the notion bears particular importance since the extent which it may cover
is very broad and a probable misinterpretation and misuse of which may cause to undermine

the rationale behind the competition norms and policy.

I will try to enlighten such queries throughout the thesis as follows: Initially, the
situation of concerted practices within the restrictive practices is to be emphasised in a
comparative approach. Besides, the problem of a commonly adopted definition (and the
constituting elements) of concerted practices shall be underlined thoroughly. The diverse
considerations and applications of the very notion by the legal doctrine and practice,
especially regarding the proof of the concerted practices , also entails a related evaluation to
be made.Moreover, the relevance of the concerted practices as regards the oligopolistic
markets in addition to the other measures to control such markets,such as collective

dominance and the merger regulations, claim a similar concern.

The thesis is to begin with the clarifications of the concepts, that is to say competition
and competition law so as to get these abovementioned issues resolved. For a better
understanding of the core of the study , chapter I will include the brief coverage of the EC
and Turkish competition law systems as well. The next chapter (II) specifically deals with
the restrictive practices notion and the agreements and the decisions of the associations of
undertakings therein, with the intention of locating the concerted practice by comparing it
with the said legal models. The focal point of the study, i.e. concerted practices, is ensued in

Chapter III ; the term, purpose and evolution of which are assessed initially. Afterwards, one



of the controversial issues of the notion, the ‘definition’ issue is taken in hand bearing in
mind the connected opinions of the scholars and courts/administrative bodies. The same
chapter then includes the chief part of the paper, that is the review of the
elements(constituents) of the concerted practices in the broadest scope. It involves the review
of the ‘undertaking’ concept firstly ; later, the characteristics of the concerted practice as
‘not having an agreement on its basis’ is studied together with the comparison of which in
relation to the agreements ; the matter of ‘practical cooperation’ is the next point of the
paper that embraces the concepts such as oligopolies, conscious parallelism and the social
contact between the undertakings, as well as the consideration of the incompatibility with the
normal conditions of the market. Further section of the chapter explores the matter of the
‘object or effect to restrict or distort competition’. The following part is to comprise another
disputed issue, the ‘proof’ problem. The closing division of the chapter shall highlight the
‘legal consequences’ of the concerted practices. Chapter IV will provide an assessment of
the control of oligopolistic markets, the ‘collective dominance’ and the application of the
concerted practices with the subject by reason of the existing problems which legal
uncertainty posed in governing the mentioned market structures The conclusion part of the

study shall take account of a general evaluation of the thesis.

Within the perspective of the arguments raised within the thesis, it can be said that
the concerted practices fulfil a gap-filling task in the competition laws of both the EC and
Turkey. The inclusion of concerted practices as an instrument of competition laws in the
liberal market economies has provided the said policy a stronger means intended for the
suppression of collusive behavior. The thesis is to give an analysis of this claim in the

relevant parts.



The undertakings which perform economic activity in a certain market for goods or
' services should be well aware of the legality of their conduct in order that the precise
maintenance of the trade is ensured. Therefore, the economic regulations must be clear
enough to the extent that the commercial relations are freely and accurately realized. The
implementation of the Concerted Practices relating to both the EC and the Turkish
competition law has revealed a relatively more complicated and divergent attitude vis-a-vis
the agreements and the decisions. This thesis aims also at the analysis of this fact in a
comparative method with laying special emphasis on the difference between both systems.
Moreover, 1 also viewed that the use of circumstantial evidences and particularly the
influence which the economic concerns gained since the wood pulp judgment concerning
the proof problem is of great importance in the establishment of a concerted practice as a

competition law infringement.

The undertakings which are alleged to be violated the competition law are provided
with the chance of negation of the charges, especially by advancing economical and rational
explanations which may constitute admissible denial of the said indictments. This
opportunity of disproof presents a specific importance in the oligopolistic markets. The
significance of the concerted practices notion particularly with the said market patterns is
explored in the thesis considering the existing law (de lege lata)and also the law which

should be (de lege ferenda).



CHAPTER 1

COMPETITION AND COMPETITION LAW

1.1. The Concept of Competition

In the first place it is necessary to distinguish the meaning of competition from the
function which it is supposed to fulfil. Competition means a struggle or contention for
superiority, and in the commercial world this means a striving for the custom and business of
people in the marketplace. According to neo-classical economic theory, consumer welfare is
maximized in conditions of perfect competition. Under perfect competition economic
resources are allocated between different goods and services in precisely the quantities
which consumers wish (their desires being expressed by the price they are prepared to pay
on the market). This is termed as ‘ allocative efficiency’. Apart from allocative efficiency,
many economists think that under perfect competition goods and services will be produced
at the lowest cost possible, which means that as little of society’s wealth is expended in the
production process as necessary. This is termed ‘productive efficiency’. The combined effect

of allocative and productive efficiency is.that society’s wealth overall is maximized.’

Competition is a notion which is emerged among a number of actors or persons.
Because of the fact that the actors in competition essentially aim at the success in market ,
the requirements of achievement namely the struggle and endeavor underlie the basis of

competition process. Moreover, competition is a democratic system of open choices which

5 WHISH,R., Competition Law, 3™ ed., London, Butterworths,1993,p.1



makes for the consumers possible to determine their total preferences; hence it gives an end

to arbitrariness in market.®

What perfect competition means is that on any particular market there is a very large
number of buyers and sellers, all producing identical or homogeneous products; consumers
have perfect information about market conditions; resources can freely flow from one area to
another; there are no ‘barriers to entry’ which might prevent the emergence of new
competition;, and there are no ‘barriers to exit’ which might hinder firms wishing to leave
the industry. The producer is a price-taker, with no capacity to affect the price by his own
unilateral action. The consumer is sovereign. The reason why the producer cannot affect the
price is that any change in his individual output will have only have an imperceptible effect
on the aggregate output on the market as a whole, and it is the aggregate output that

determines price through the ‘Jaw’ of supply and demand.’

1.2. Competition Law

The necessity of interference to the market by the States for the purpose of
safeguarding the competition has given rise to the emergence of the competition law.® Yet
the competition is about the struggle by firms to achieve superiority over other firms in the
market; competition law is about the rules limiting the freedom by which they may do so.

Competition law is about regulation not of the marketplace but of the conduct of the firms

¢ Rekabet Hukuku ve Politikas: Ozel ihtisas Komisyona Raporu, Ankara ,DPT,Aralik 1994
’ WHISH, op.cit.,p.2 .
8 SENYUCEL.O/ AKTAS,C., ‘ligili Uriin Pazar’’ ,Rekabet Dergisi, Vol.1,2000,p.38



within it in order that the benefits of their economic activity are maximized for the public

good.

Modern competition law is generally recognized to spring originally from the United
States where it is, for historical reasons, called ‘anmtitrust law’’Antitrust law (competition
law) is designed to combat monopolies and other devices (cartels, anti-competitive mergers

or abusive dominant positions) to suppress competition.

Several objectives can be ascribed to competition law. The first is that its
essential purpose should be to protect the consumer, not in the technical sense of
maximizing consumer welfare but in the more specific sense of safeguarding individuals
against the power of monopolists or the anti-competitive agreements made by independent
firms. A second possible objective of competition law might be the dispersal of power and
the re-distribution of wealth; the promotion of economic equity rather than economic
efficiency. Aggregations of resources in the hands of monopolists, multi-national
corporations of conglomerates could be considered a threat to the very notion of democracy,
individual freedom of choice and economic opportunity. This argument was influential in the
US for many years at a time when there was a fundamental mistrust of big business, and it
was under the antitrust laws that the world’s largest cooperation, AT and T, was eventually
dismembered. Also the competition law should be applied in such a way as to protect the
small firm against more powerful rivals : the competition authorities should hold the ring

and ensure that the ‘small guy’ is given a fair chance to succeed.

® LANE,R., op.cit.,p.1
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1.3. Brief Information on European Community(EC) and Turkish

Competition Laws

For a better perception of the main topic of this thesis, it is deemed as essential to
take in hand the general framework of the subject by way of examining the competition law
systems of European Community(EC) and Turkey in brief. Any parts likely to concern with
the primary topic of the thesis, specifically the restrictive practices and the concerted
practices in that, is to be touched on succinctly at this juncture due to the fact that in later

chapters the said issues will be extensively dealt with.

1.3.1. EC Competition Law and Policy

The EC Treaty has political ambitions incorporated into it, given expression in the
preamble Treaty recital ‘resolved to lay to the foundations of an ever closer union among the

peoples of Europe’, but the immediate task of the EEC was :

‘by establishing a common market and progressively approximating the economic
policies of Member States, to promote throughout the Community a harmonious
development of economic activities, a continuous and balanced expansion, an
increase in stability, an accelerated raising of the standard of living and closer

relations between the States belonging to it’.'°

1 EC Treaty, Art.2
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To this end it was to pursue a number of ‘activities’, the elimination of customs
duties, quantitative restrictions and all other measures having equivalent effect in trade
between Member States, the abolition of obstacles to the movement of persons, services and
capital, the adoption of common policies in the spheres of agriculture and transport, the
approximation of national laws to the extent necessary for the proper functioning of the
common market, and activities in a number of areas ancillary and complementary to these
fields. Of special importance to the concerns of this study, one of the activities of the
Community was, and is, ‘the institution of a system ensuring that competition in the common

market is not distorted’ .}

The EC legal order is governed by the primary legislation of the founding treaties, to
which all 15 Member States have acceded. The three core treaties are those of the European
Coal and Steel Community(ECSC);The European Atomic Energy Community(EURATOM);,
and primarily the European Community(EC). These Treaties have been amended on several
occasions since their inception, both in response to the accession of new Member States,
and in response to the pressures for institutional reform. Secondary legislation may be
enacted under the authority of these treaties, in particular by way of Art.249 EC. European
Community competition law is often enforced by way of decisions, which are a form of
secondary legislation. Article 249 EC provides that : ‘A decision shall be binding in its
entirety upon those to whom it is addressed’. Case law of the European Court Of
Justice(COJ) more recently supported by the Court of First Instance(CFI) forms the third

plank of Community law.'?

"' EC Treaty Art 3 (g)
'2 FURSE. M. Competition Law of the UK & EC, London, Blackstone Ltd, 1999, p.18
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European Competition policy was, and still, is based on Art. 3(g)of the EC Treaty(ex
Art.3 (f) which seeks to ensure that : ‘Competition in the Common Market is not distorted .
One of the ways in which this principle is implemented is through the application of what
the treaty called its ‘rules on competition’ .These were found in Part III of EC Treaty, in
Articles 81(ex 85) to 89(ex 94).These provisions cover the European Commission’s control
of restrictive agreements(or cartels), its regulation of anti-competitive monopoly behavior

and public sector firms. These are expanded as follows:

o The EC'’s Restrictive Practices Policy : This policy is governed by Article 81 of EC
Treaty ,which is to prohibit agreements, decisions of associations of undertakings and
concerted practices between firms which may affect trade between Member States
and which have as their object or effect the prevention restriction or distortion of
competition within the common market. It is an effects-based system which means
that an agreement will be prohibited if it is likely to affect interstate trade. Where an
agreement is unlikely to have such an effect, firms may apply for ‘negative

clearance’.

e Monopoly Policy: This policy is governed by Art. 82(ex 86) of EC Treaty which
provision regulates monopolies where their behavior is likely to affect trade between
the Member States, prohibiting ‘abuses of a dominant position’ within the Common
Market. The focus of the Commission investigations rests on the notion of an abuse,

that is, on the conduct of the firm and not just on its structure.
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e State Aid Policy : This is governed by Articles 87-89(ex 92-94) of the EC Treaty.
This element of the EC’s competition policy is very different from its direct control
over firms. The state aid provisions prohibit subsidies granted by national authorities
if they are likely to distort competition between Member States. The exceptions to
the rule are crucial, as they imply a positive(social, regional or pro-competitive)

dimension to the policy which has in practice proved extremely controversial.®

e Merger Policy : The EC Treaty does not have specific provision to handle the
mergers or acquisitions. On December 21,1989, The Council of Ministers adopted a
regulation regarding the control of concentrations between undertakings. As to the
regulation, undertakings are obliged to give prior notification of Community-wide
concentrations in order to ensure their effective monitoring by the Commission
which is expected to give a declaration whether they are compatible or not with the

competition rules.

In General terms we may draw the conclusion that European competition rules fulfil

the following three functions:

e to prevent the creation of barriers to trade
e to preserve effective competition in the single market

¢ to encourage efficiency, innovation and lower prices

3 CINLM.,/McGOWAN,L.,Competition Policy in the European Union ,New York ,St. Martin’s Press,
1998.p.17- 18
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1.3.2. The Turkish Competition Law

In Turkey, the protection of free competition is a constitutional responsibility for the

State. Article 167 of the Turkish Constitution stipulates that :

“ The State should take all necessary measures to provide and improve the sound and
systematic functioning of the markets for goods and services, capital, credit and
money. To this end , it should prevent actual and contractual cartel agreements and

monopolies in the market ”.

In the period preceding the Turkish Competition Act’s entry into force , there were
no specific norms made to protect free competition in the markets but rather general
provisions of the Turkish Commercial Code and the Turkish Civil Code presented remedies

through the provisions on unfair competition and rule of the good faith.

On 6 March 1995, the European Community-Turkey Association Council passed the
decision No 1/95, approving the establishment of a Customs Union between the European
Community and Turkey. The Customs Union with the European Community has been
initiated as of January 1996. The Customs Union not only regulates the norms for the
implementation of EC tariff policy and removal of technical barriers to trade but it also
requires the harmonization of Turkish legislation in the fields of consumer protection and
intellectual and industrial property rights and competition law as well.'* As regards the
provisions on competition of the Decision No. 1/95 of the EC-Turkey Association Council

Turkey is committed to adopt a law prohibiting anti-competitive behaviors of companies

" ESIN,A., Rekabet Hukuku, istanbul, ESC, 1998, p.3



15

under the conditions laid down in Articles 85 and 86 of the EC Treaty and to establish an

authority which shall effectively apply the competition rules and principles.”

In consequence of the deficiency of the Turkish written law which failed to regulate
the competition matters properly and of the commitments to European Community and as a
prerequisite of the Turkish Constitution, on December 7,1994, The Turkish Grand National
Assembly passed the Protection of Competition Act., Law No: 4054 .(hereinafter the Turkish
Competition Act).The Turkish Competition Act which introduces the competition rules of
Turkey is based on the rules and principles of European Union competition law. The
Competition Board, which body designed as the executive organ by the competition Act, has

been in charge since February 27, 1997.
a. Substantial Provisions of the Turkish Competition Act

Part 1 of the Turkish Competition Act states the purpose and scope of it and the
definitions of the terms used .Part 2 lays down the prohibited practices. Basically the Act
provides three prohibitions which are governed by articles 4, 6 and 7. Finally, Part 3 covers
the institutions and their duties. While Part 4 deals with the inquiry and investigation
procedures of the Board, Part 5 rules the private law consequences of restriction of
competition. Consequently the 6th part of the Competition Act states the final provisions

concerning.

13> AYDOGDU., M. “Tiirk ve AB Rekabet Hukuku Bakimindan Anlasma,Uyumlu Eylem ve Kararlarn Rekabeti
Simirlamasi (Engellemesi, Bozmas: veya Kisitlamasi)’ , Prof. Dr.Tevfik Birsel’e Armagan, 2001, p.13-14
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aa. Purpose of the Competition Act

The purpose of the Act is to provide the protection of competition by ensuring
necessary regulation, supervision and the prevention of abuse of dominant position by those
enterprises which are dominant in the market and the agreements, decisions and practices
which prevent, restrict or distort competition within the markets for goods and services. The
Act provides that the purpose of the Law is to secure the protection of competition by way of

enacting necessary legal regulations.

bb. The Scope of the Competition Law

Article 2 of the Turkish Competition Act governs the scope of the law which applies
to the operations as regards measures, decisions, regulation and supervision for the
protection of competition concerning the agreements, decisions and concerted practices
which have as their object or effect prevention, distortion or restriction of competition
amongst any undertakings which either operate in or may affect the markets for goods and
services within the territory of Turkey, and the abuse of dominant power in the market, and
all kinds of operations and conduct which are deemed to create a merger or acquisition by
which competition in the market would significantly be impeded. According to the Article,
the Act shall be applied to every kind of entity including state-owned enterprises. The “effect
theory” is adopted under this Act ; in other words, the undertakings whose head offices are
situated outside the boundaries of the Turkey but operate in or affect the competition in

Turkey will also be subject to the applicability of the Law."®

16 ATIK,G.‘Competition Rules of Turkey’, European Competition Law Review, 1997, V.18 p.312-313
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cc. The Restrictive Practices

Under Art. 4 of the Turkish Competition Act, agreements and concerted practices of
undertakings and decisions of associations of undertakings which directly or indirectly
prevent, distort or restrict competition or have that effect are declared illegal and prohibited.
Art 4 specifically enumerates six situations as examples of the violations of that Article. If
one of those situations exists, then it is presumed that there is a violation of Article 4, and the
accused party must shoulder the burden of proof that there is no breach .These instances are
yet no exhaustively stated and additional shapes of restrictive conduct may have fall within

the scope of the Article. Such practices are as follows:

o Fixing purchase or selling prices or the factors such as cost or profit which
form the price or all other trading conditions concerning purchase and sales of
goods and services;

o Sharing the markets for goods and services or sharing or controlling the
market sources and components;

o Controlling or determining the quantities of supply or demand in the markets
for goods and services outside the market conditions;

o Eliminating or preventing the activities of the competitors or to eliminating
other enterprises operating in the market by boycotts or by other practices or

to prevent the newcomers in the market;

e Where it appears contrary to the nature of the agreement or to the commercial
customary rules, making the conclusion of contracts subject to the purchase of

other goods and services or making the conclusion of the contracts subject to
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the acceptance by the resellers for the maintenance of display of additional
goods or services, or to require the re-offer of the goods or services which

were offered.

dd. Abuse of a Dominant Position

Article 6 of the Turkish Competition Act governs the second prohibition which states

that:
“ Any abuse, by one or more undertakings acting alone or by means of an agreement,
of a dominant position in a market for goods and services within the whole territory
of the State or in a substantial part of it, is unlawful and prohibited”.
Five practices are enumerated as examples of abuse of dominant position which are
as follows:

e To prevent, directly or indirectly, other enterprises in its area of commercial
activities or practices which aim to impede the activities of the competitors in
the market;

e To make discrimination, directly or indirectly, by way of imposing dissimilar
conditions for equivalent and same rights and obligations to the purchasers
who have equivalent position;

e To make the conclusion of contracts subject to the acceptance of restrictions

concerning resale conditions such as the purchase of other goods and services
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or acceptance by the intermediary purchasers to display other goods and
services or maintenance of a minimum resale price;

e Practices which aim to distort competition in a market for goods and services
by means of taking financial, technological and commercial advantages
created by the dominant position in another market;

e To restrict production, marketing or technical development thereby causing a

disadvantage for the consumers.

ee. Mergers and Acquisitions

The Competition Act aims to control the economic power of concentrations. By
virtue of Art. 7 of the Act , the merger of two or more undertakings, or acquisition, except
acquisition by inheritance, by an undertaking, either by acquisition of all or a part of its
assets or securities or other means by which that person or undertaking acquires a controlling
power in that undertaking concerned, which would strengthen the dominant position of one
or more undertakings or create a monopoly situation as a result of which competition would
be significantly impeded in a market for goods and services in the whole territory of the
State or in a substantial part of it, is declared unlawful and prohibited. !’

'8 on the issue of mergers and

The Competition Board has issued a communiqué
acquisitions (and a recent communiqué which introduced amendments to the former).The

said communiqué enumerate three main forms deemed as concentration :

17 1:

Ibid,. p.313-314
'® Communiqué No. 1997/1 On the Mergers and Acquisitions and The Communiqué No. 1998/2 concerning the
Change to the Communiqué on the Mergers and Acquisitions Calling for the Authorization of the Competition
Board
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o merger of one or more independent undertakings,

e acquisition, except acquisition by inheritance, by an undertaking, either by
acquisition of all or a part of its assets or securities or other means by which
that person or undertaking acquires a controlling power or an advantageous
position in the management on that undertaking concerned

e joint- ventures

The Article 4 of the Communiqué No.1997/1 (which was amended by the
Communiqué No.1998/2 ) lays down that “if, regarding the relevant product market in all
parts or a part of the country, the total market shares of the merging or acquiring
undertakings exceed 25% of the market, or their total turnover exceeds twenty-five trillion
Turkish Liras, even though the total market shares do not exceed this rate, it is compulsory
for them to receive the authorization of the Competition Board.”. That surpassing the
thresholds is considered as a presumption of the anti-competitive nature and forms an

adequate reasoning of being subject to Competition Board’s supervision.'

The parties involved, before it legally exists, shall notify any merger or acquisition,
to the Competition Board. This provision of the Act serves the same objective as that of the
Merger Regulation of the European Union. According to the Merger Regulation, a
concentration which creates or strengthens a dominant position as a result of which effective
competition would be significantly impeded in the Common Markets or in a substantial part

of it shall be declared incompatible with the Common Market.

19 ERDEM.,E. ‘Tiirk-isvigre Rekabet Hukuklarinda Birlesme ve Devralmalar’, Prof.Erdogan Moroglu’na
Armagan, 1999, p.205
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[ff- The Competition Board

Part three of the Competition Act introduces the Competition Authority, the
Competition Board and the Directorate. A Competition Authority, having the status of a
public legal entity and with administrative and financial autonomy, has been established to
ensure the formation and development of goods and service markets in a free and healthy
environment of competition, and to observe the implementation of the Act and to fulfil the
duties assigned to it .The Competition Board shall be related to Ministry of Trade and

Industry. ¥

The Competition Board, composed of 11 members who are selected for a period of
six years, is autonomous in carrying out its tasks to ensure the enforcement of the
Competition Act and to provide an efficient operating competition in the markets for goods
and services. The Competition Board is liable for ensuring conformity with the Competition
Law. It performs investigations, works out requests for exemptions, supervises the market,
reviews mergers and acquisitions, suggests opinions to the Ministry of Industry and Trade,
keeps in contact with legislation and policy decisions of other countries, publishes yearly

reports on its activities and carries out additional duties determined by the Competition Act.

The Competition Board is entitled to initiate inquiry for any infringement of the
Competition Law either on its own initiative or upon application by the Ministry of Industry
and Trade. In addition, every individual or legal entity having a legitimate interest can

submit a complaint to the Competition Board.

% Art.20 of the Turkish Competition Act



22

b. Final Remarks on the Turkish Competition Law

The Competition Act No. 4054 entered into force late in the day. Even though there
were rules on unfair competition, legislation safeguarding the competition should have been
passed earlier. It is unfortunate that the Customs Union Agreement was a prevailing factor

on the enactment of the Act in question.

Substantial rules of the Act use wording very similar to that of the EC Treaty ;
nevertheless , it can be said that the Act seems satisfactory regarding the governance of the
probable restrictions or distortions of competition ; but there are some vague rules in the Act
which cannot be disregarded without doubt and which may be clarified in the light of the EC
rules and practice and the economic conditions of Turkey. As the examples of the uncertain
parts of the Act , these instances are considered significant to illustrate : Dominance is not
defined in the Competition Act. Election and appointment of the members of the Board by
the Turkish Council of Ministers may harm the independence of the body in carrying out its
duties and prevent the Competition Act from being applied effectively. This selection should

be made by an other authority which is free of any political expectations.?!

Yet, the shortages of the law would be supplemented and the gaps also would be
filled through the efforts of the responsible bodies , the passing of law is not the sum of a

long period of institution of the competition culture.

DEVELLENNES uttered in his speech in the Turkish Competition Board Conference

that:

2! ATIK op.cit. p.317-318
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“ It soon becomes clear that the establishment of a competition authority and a
competition law is only the first step - and possibly the easiest step - towards the
enforcement of competition policy.; establishment of a competition culture does not
happen overnight. The business community may not be fully aware of the rules, or
firms may not know what to notify and when. It will soon be realized that it is not
enough that the law exists , the law must be applied and expected to be applied by all

economic operators.”??

2 DEVELLENNES,Y.‘An European view on the implementation of the competition policy in the Republic of
Turkey’, Speech for the Turkish Competition Board Conference, March 1998, Ankara .
http://europa.eu.int/comm/competition/speeches/text/sp1998_055_en.html
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CHAPTER 2

RESTRICTIVE PRACTICES

Cartels and other forms of restrictive practices have long flourished within the
European and American business community, although official attitudes have fluctuated. For
much of the early part of the twentieth century, cartelisation was tolerated in Europe. Indeed,
it was only after 1945 that cartels were condemned by West European governments, and
even now that condemnation is often conditional : yet the immediate post-war period
signalled the arrival of a wave of anti-cartel policies and the incorporation of competition

rules into the 1957 EEC Treaty.”

The EU Commissioner for competition policy, MONTI in the 3rd Nordic
Competition Policy Conference held in Stockholm stated that :

“A cartel is essentially an agreement to limit output with the objective of increasing
prices and profits. In practice, this is generally done by means of price fixing,
allocation of production quotas or sharing of geographic markets or product markets.
It is important, however, to keep in mind that harmful collusion does not need to take
the form of a full-blown cartel. Less elaborate structures such as information
exchanges can also lead to significantly higher prices. Cartels, therefore, by their very
nature eliminate or restrict competition. It is therefore for good reasons that cartels
are almost universally condemned. Of all restrictions of competition, cartels

contradict most radically the principle of a market economy based on competition.

3 CINI/ McGOWAN op.cit. p.60
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Even those who sometimes criticize competition law as being a form of
interventionism into the free play of market forces, accept the prohibition of cartels
as inevitable. Indeed, it seems that there is nowadays a consensus that "no economy
that claims to be free can exist without effective deterrence of cartels" to use the

words of Lipsky in his article on Deterring Cartel Behavior.”*

The competition law systems have regulated the restrictive practices through a
similar way as contemplating the notion under three basic types though terms may be
various : these are “agreements between undertakings”, “decisions of associations of
undertakings “ and “concerted practices(conspiracy)” . For a better understanding of the
main focus of the study, that is to say the concerted practices, it is deemed as crucial to
touch on the “agreements” and “decisions of associations of undertakings” in advance.
Notably, it is proper to state that certain concepts which are related with the issue of

restrictive practices, e.g. “undertakings” or “object or effect”, will be taken into account at

the same place where the concerted practices are analyzed.

2. 1. Agreements

2.1.1. In General

Neither ‘agreement’ nor ‘concerted practice’ is defined in the EC Treaty nor in
community legislation. The choice of the word ‘agreement’(Vereinbarungen, accord) was

deliberate so as to allow the concept a very wide latitude. It is not synonymous with a contract

2 MONTI, M. “Fighting Cartels : Why and How? Why should we be concerned with cartels and collusive
behaviour?” 3rd Nordic Competition Policy Conference Stockholm, 11-12 September 2000
http://europa.eu.int/rapid/start/cgi/guesten ksh?p_action. gettxt=gt&doc=SPEECH/00/295/0|RAPID&Ig=EN
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formed in accordance with, and recognized and enforced by, the law of a member state. It
requires , as with much of the Community terminology, its own autonomous meaning
independent of national law, and the proper law of a contract is irrelevant to the formation of an

agreement for the purposes of the Art. 81 of the EC Treaty.

LANE contends that an agreement requires consensus ad idem but in a sense much
wider and looser than that normally accorded by the law of contract. In most cases it will
therefore certainly embrace any contract recognized in national law. It is not always so: a
gratuitous promise, for example, is capable of forming a contract in a number of national legal

systems, but it is not an agreement within the meaning of Art. 81.7%°

Undertakings can be said to have reached an agreement when there can objectively
be said to be sufficient consensus between them as to the bargain to which they have
mutually committed themselves. Identification of this consensus is ultimately a matter for
courts of law, not merely for undertakings themselves. This task is easier, of course, if the
contract is in written form but an agreement may nevertheless exist and can be recognized by
a court or body even if it is purely verbal or partly written or partly verbal, or even if the
parties claim that whatever its outward form it was not meant as legally binding but simply a

“gentlemen’s agreement”.%°

In Boehringer v Commission’” a quinine cartel divided up the world market and

fixed prices, but its contract expressly excluded the common market. The members of the

* LANE, op.cit. p.51
* GOYDER,, op.cit, p.83
%7 Case Boehringer Mannheim v.Commission(45/68)[1970]ECR 769[197 2] CMLR D121
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cartel then wrote down a gentlemen’s agreement, which extended the application of the
contract to the common market. This was held to be an agreement for the purposes of Article
81 of EC Treaty even after its operation was suspended by the members, as the prices set

under its terms continued to be used.

In Polypropylene®® the Court of First Instance(CFI) set forth that “In order for there to
be an agreement within the meaning of Article 85(1)(ex 85) of the Treaty, it is sufficient that
the undertakings in question should have expressed their joint intention to conduct
themselves on the market in a specific way. This is the case where there are common
intentions between a number of undertakings to achieve target prices and sales volume
targets”. Additionally in the Polypropylene cartel case which was investigated by the
Commission it was alleged to be a “rolling agreement” which lasted some six years. It was
asserted that it had a variety of members at any point in time, who sometimes undercut their
agreed prices and where meetings occurred at different levels of importance (‘bosses’
meetings and ‘experts’ meetings). The Commission found that the basic, detailed plan

constructing the cartel was an agreement for the purposes of Article 81.

In the Turkish practice, the Competition Board does not necessitate the agreement to
be signed or to be concluded in written form for its emergence and accepts written or verbal
arrangements as agreements which are even concluded by the staff of the firm as long as
those produce anti-competitive impact on market or completed by way of the direction or the
knowledge of the relevant undertakings. Bearing someone who has made an agreement

under duress responsible from the restrictive practice of should not be compatible with the

% Case (Polypropylene) Rhone-Poulenc v. Commission [1991] ECR I1-867 at 1073.
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rule of good faith. However, if the compulsion stems from the economical concerns then it is
generally deemed as a voluntarily limitation of the economic activity.”

In the Aygaz decision, the Competition Board ruled that :

“The competition law does not entail a specific form for the agreements, thus the
defense of the parties relating to assertions of unauthorized representation of them in
the meetings held in the Gaziantep Tilmen Hotel and lacking of any signatures in the
contracts of the employees concerned do not avoid the occurrence of an agreement in

breach of the Art.4 of the Turkish Competition Act, n0.4054.” *

The Competition Board in the Cement decision referred to the ‘ratio legis’(legal

reasoning) of the Art. 4 of the Turkish Competition Act and held that :

“Due to the fact that the main purpose of this Act is to protect competition, any
agreement or practice which aims to distort or hinder competition should be
prohibited. From viewpoint of the ratio legis of the Article 4 the concept of an
agreement covers any consensus or concurrence by which the parties feel bound even
if the necessary legal formation is not observed. It is irrelevant whether the agreement
is in written or verbal shape. Any kind of conduct put in practice which distorts
competition should be regarded as an agreement without the need of a contract
involved. Additionally, the “gentlemen’s agreements” and “verbal agreements” are

considered within the scope of the law given that they may lead to anti-competitive

» ASLAN, Y., Rekabet Hukuku, Bursa,Ekin Publishing, 2001, p.73.
*® Decision Aygaz, 10.93-750-159 and dated 26.11.1998. http://www.rckabet.gov.tr/rekabet_ihlalleri.asp
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effect on the relevant market. The European Court of Justice acknowledges these kind

of practices as agreements as well.”*!

2.1.2. Unilateral Agreements

Apart from the decisions of associations of undertakings, the cartels require at least
two (or more) undertakings to accomplish collusive behavior through an agreement or a
concerted practice. The concern is whether a unilateral conduct of an undertaking may
constitute an agreement or not. This is so, without doubt, if the decision was taken by an
undertaking which is in a dominant position and thus an abuse may be claimed but the issue
needs clarification when the agreements (or cartels) are under consideration. As a general
rule, a unilateral conduct is not to bring about a cartel without the existence of an
agreement or a concerted practice provided that the decision is truly a “unilateral” one and
that would not cause the elimination of another or several other undertakings from the
market by means of their implicit or express consent. If such a result derives from the said
conduct it follows that the relevance of the Article 82 with the matter does not preclude the

implementation of the Article 81.%2

In the Ford v. Commission™ case, Ford likewise had notified to the Commission its
distribution system for Germany. Originally, the products covered by the agreement included
both left-hand drive and right-hand drive cars but by a circular taking effect on 1 May 1982
right-hand drive cars were withdrawn from availability, so that they would not be available

to be resold to British buyers for import in the United Kingdom at a lower price than that

*! Decision Cement no. 99-30/276-166(a) and dated 17.06.1999 hitp://www.rekabet.gov.tr/rekabet_ihlalleri.asp
%2 TEKINALP,G. / TEKINALP.U,Avrupa Birligi Hukuku, istanbul,Beta Publishing, 2000,p.341-42
3 Case Ford v. Commission (228/82)[1984] ECR 111:1 CMLR 649
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prevailing in the UK domestic market. The Commission alleged that exemption should be
refused for the system of distribution because its effect was to partition national markets.
Ford claimed that its decision was simply unilateral. The Court held that the decision to
change the product covered by the dealer agreement was not simply one-sided. It was rather
a part of the contractual framework between Ford and its dealers ; admission to the dealer
network in Germany implied acceptance by all parties of the policy pursued by Ford with

regard to the choice of models to be delivered to German market.**

COJ returned to the definition of an agreement in Sandoz Prodotti Farmaceutici ApA
v. Commission ¥ and concluded that, where a customer raised no protest about detailed
stipulations contained in a company’s standard invoice, this could amount to ‘tacit
acquiescence’ in the clauses thus stipulated. The dispatch of such invoices was not unilateral
conduct on the part of the company but was part of the general commercial relations
maintained between the company and its customers. The stipulations therefore were a part of

an ‘agreement’ within the ambit of Article 81.

ASLAN states that : “The conduct of an undertaking which was performed
irrespective of impact of an agreement and/or a concerted practice or without seeking to
pursue the compliance of a decision of associations of undertakings should not fall within the
reach of Art. 4. Those may solely be evaluated within the ambit of the Art.6 of the Act and

cannot be prohibited unless the undertaking concerned is in a dominant position” *®

* GOYDER, op.cit, p.87
% Case Sandoz Prodotti Farmaceutici SpA v. Commission (C 277/87)[1990] ECR 145
3¢ ASLAN, op.cit.p.76
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SANLI affirms this approach by adding that : “Both American and European
practices of competition law stipulate the existence of dominance with the intention of

including unilateral conduct in the legal system «37

The Competition Board in the TIMKEN decision decided that:

“Art.4 of the Competition Act obliges the joint conduct or the consensus of at least
two undertakings in order to be applied for the agreements or the concerted
practices. In other words, an accord is required between more than one undertakings
regarding to act or not to act on a specific issue to consider an agreement is present.
As a result, the case in question involves a unilateral conduct of the OES. On the
other hand, the active objection of the TIMKEN Europa against this one-sided
conduct of the OES manifests that TIMKEN is not keen on permitting or
disregarding the aforementioned conduct. Then it is not appropriate to claim that an

agreement exists in this case”.

2.1.3. Specific Agreements

Both of the competition systems of Turkey and the EC have proscribed the
agreements (decisions of associations of undertakings and concerted practices as well)which
may have either as their effect or object, directly or indirectly aim to distort, prevent or

restrict competition. Following the referred provisions which resemble each other of Art 85

7 SANLI, K.C., Rekabetin Korunmas1 Hakkinda Kanunda Ongoriillen Yasaklayicl Hiikiimler ve Bu
Hiikiimlere Aykir1 Stzlesme ve Tesebbiis Birlifi Kararlarinin Gegersizlifi, Ankara ,Rekabet Kurumu,
2000,p.123
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of the EC Treaty and the Art.4 of the Turkish Competition Act, under several sections the
well-known practices that are likely to influence competition adversely were enumerated in a

non-exhaustive fashion.

Art 4 of The Turkish Competition Act, after that aforesaid provision, specifies these

practices which are as follows:

a. To fix purchase or sales prices or the factors such as cost or profit which form the
price or all other trading conditions concerning purchase and sales of goods and

services,

b. To share the markets for goods and services or to share or control the market sources

and components;

c. To control or to determine the quantities of supply or demand in the markets for

goods and services outside the market conditions;

d. To impede or restrict the activities of the competitors or to eliminate other enterprises
operating in the market by boycotts or by other practices or to prevent the newcomers

in the market;

e. Except exclusive dealing agreements, to apply dissimilar conditions to persons which

have equivalent transactions with equal rights and obligations;

f. Contrary to the nature of the agreement or to the commercial customary rules, to
make the conclusion of contracts subject to the purchase of other goods and services
or acceptance by the intermediary purchasers to display of other goods and services

or acceptance of resale conditions for the goods or services concerned
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Nonetheless, the systems used by the said legislations intend to include any kind of
agreements not by counting up their name respectively but taking into account the impact
they may cause in restricting competition. A number of restrictive agreements are observed
in the practice involving one or more of these circumstances listed above. In fact, it is not
unusual for one to encounter such anti-competitive agreements in the commercial practice.
These agreements may occur either in a verfical or in a horizontal way. A horizontal
agreement is an agreement between or among two or more undertakings at the same level of
supply, at its most basic agreement between direct competitors to fix prices or share out
markets. Vertical agreements are those between undertakings at different levels on the
economic chain, for example, between producer of raw materials and manufacturer or
manufacturer and distributor or distributor and retailer. Some of these agreements are to be

explored here which are considered as significant to mention.

a. Co-operation Agreements

There are a number of forms of horizontal cooperation amongst undertakings which
constitute no threat(or do so only remotely) to competition. They may bring economic
benefits to the producers at no cost to the consumer. They may be particularly advantageous
to small and medium-sized undertakings. In order that they not be deterred from pursuing
them through feat of Article 81 of the EC Treaty, in 1968 the Commission adopted a ‘notice
on cooperation agreements’>® which in the normal course of events fall out-with Art.81.They

211'(3139

3% Notice on Agreements,Decisions and Concerted Practices in the Field of Cooperation between
Enterprises..JO 1968 C75/3 (Amended in 2000)
* LANE, op.cit. p. 87-88
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e Exchanges of information and joint information gathering(market research,
studies of industry, statistics, calculation models) provided they do not lead to
coordination of market behavior;

e Joint research and development up to the stage of industrial application
provided there is no restriction on independent research and development or
exploitation of the fruits of joint efforts;

o Financial cooperation(accountancy,credits, debt collection,tax consultancy);

e Cooperation in execution of orders where parties are not in competition with
one other;

e Sharing of production, storage and transport facilities;

e Joint selling and after sales services where parties are not in competition with

one other;

b. Specialization Agreements

The essence of the variety of co-operation is that there is an allocation of the products
to be produced by the parties, so that each can specialize in manufacturing part of a range of
goods. Thus, for example, in the case of two motor manufacturers, one might agree to limit
its activities to cars of 2.000 cc and less and other to cars of an engine capacity above that
level. This allocation is normally combined with a close degree of technical co-operation and
a mutual obligation to supply each other with the specialized products produced, so that each
can sell the full range in those territories allocated for distribution, which may often be on an
exclusive basis. This kind of agreement may lead to a reduction in the number of producers

of a particular model or type of product, but overall may enable both companies to realize
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the benefit of longer production runs and better use of their manufacturing capacity. It may
also have the advantage of improving product quality as the result of the combination of

technical cooperation and specialization.**

The leading example is the Welded Steel Mesh*' case in which the CFI condemned as
an infringement of Art.81 of EC Treaty capable of ‘intrinsic gravity and obviousness’.
However, Community law takes a relatively benign approach to specialization agreements ,
recognizing that they can contribute to cost efficiencies, increased output and consumer
benefits. As a result the Commission has been known to grant exemption from Art.81(1),
and has adopted a block exemption in the field by virtue of which specialization agreement
is exempted from the prohibition where the parties to it represent not more than 20
percent(joint production) or 10 percent(joint production and distribution) of the relevant

market and the parties have an annual aggregate turnover of no more than €1000 million.*?

¢. Research and Development(R&D) Agreements

The main purposes of the R&D agreements dre to arrange for the carrying out of a
number of functions, all of which are essential steps in the lengthy process which elapses
between the first creative step of the inventor and the ultimate delivery of a finished product
to customers at a competitive price. The R&D agreements encourage technical development,
evade the inadequacy of repetition of research and lessen production expenses. The

Commission is concerned that Art.81 is not applied to R&D agreements in a way that will

“° GOYDER, op.cit. p.153-154
! Case T-141/89 Trefileurope Sales v Commission [1995] ECR 11-791 at 831
“2 Reg 417/85, OJ 1985 L53/1
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discourage those that are genuinely playing a part in the Community’s general policy to
increase European competitiveness in world markets, especially in the areas of high

technology.”

The R&D agreements are now governed by a block exemption regulation in the EC.**

d. Joint Ventures

Joint Venture is a different form of horizontal cooperation. In general terms, a joint
venture is the contract of implementation and establishment of a relationship by two or more
undertakings on a particular matter so as to attain a common economic purpose. The relevant
literature has not agreed on a united definition thus far with respect to joint ventures given

that the notion is recognized widely to cover all kinds of cooperation amongst firms.

BADUR, after giving reference to several definitions of other scholars, has specified
some common points regarding the joint ventures the elements of which were as follows:
‘the joint control’, ‘economic purpose’ and ‘the independent organization’. In other words, a
joint venture should be controlled by two or more founders or firms in cooperation. Similar
to this, a joint venture must have an organization independent of its founders and have the

aim of achieving an economic goal.*’

“* GOYDER,op.cit 173

* Reg 418/85, OJ 1985 L53/5.

“ BADUR, E., Tiirk Rekabet Hukukunda Rekabeti Smirlayica Anlagmalar(U yumlu Eylem ve Kararlar),
Ankara, Rekabet Kurumn , 2001,p.122-123
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The main problem which the assessment of the joint ventures within the context of
the competition law poses is that whether they would be held as cartels and treated by virtue
of the Art. 81 or be considered separately and dealt with by means of the regulation on
concentrations. The approach that the EC law revealed to date regarding the joint ventures is
on the direction that some of the joint ventures should be considered within the scope of Art.
81 of the EC Treaty and some of them should be governed by the regulation on
concentrations. The joint venture the aim of which is to coordinate the market conduct of the
undertakings -that remain independent of the joint venture- is called as “cooperative joint
venture” and excluded from the application of the regulation on concentrations. The second
type of joint ventures is that the said establishment is formed as an independent body and the
objective of which is not intended to coordinate the market behaviors of the firms concerned
or between the joint venture and the firms; in addition that the said undertakings, at the
moment or likely in the future, should not operate in the same market with the joint venture.
This is called as a “concentrative joint venture” and regarded within the extent of the
regulation on concentrations.*This separation between the “cooperative and concentrative
joint ventures” is not clear-cut and needs accurate interpretation. That setting down exact
criterias pertaining to the issue is a challenging task and the economical effect has
precedence to that of the legal one.”’

In the Turkish Law there is not an explicit provision to govern the joint ventures. A
parallel analysis to that of the EC practice on the matter may be appropriate for

enlightenment.

“ OZTURK, P., Rekabet Hukuku Agisindan Joint Venture’larin Degerlendirilmesi, Prof.Dr.Oguz imregiin’e
Armagan, 1998, p.512-513
“” CRAIG/DE BURCA, EC Law(Text, Cases and Materials), Oxford, Oxford Uni.Press, 1998,p.985
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In the BIMAS Decision the Competition Board ruled that the joint venture, namely
“Bimag”, founded by DTV and Satel broadcasting firms in the field of coordination of their
advertisement policy , cannot be deemed as a concentrative establishment and should be
handled by the Art.4 of the Turkish Competition Act as a cartel. The Board, even though
rejecting the request of negative clearance, has granted an individual exemption to the joint
venture on condition that the anti-competitive clauses of the founding contract should be
removed. Notably, a number of Competition Board Members in their opposition
commentaries, appreciated that the joint venture in the case was judged as “cooperative” but
they suggested that even the exemption could not be conferred as the requirements of which

were lacking. **

2.2. Decisions of Associations of Undertakings

Coordination between undertakings may be achieved through the medium of a trade
association, and this is explicitly recognized in Art.81 by the proscription of decisions by
trade associations which might restrict competition. Given the breadth of the concept of a
concerted practice , one might wonder what substantive effect this has on the law : if a trade
association were to recommend its members to raise their prices or to boycott a particular
class of customer, compliance with the recommendation could easily be caught as a
concerted practice. However, the application of Art.81 to decisions does have important
effects. First, it means that the trade association may be held liable for behavior by its

members who should produce anti-competitive effects and the association itself may be

* Decision Bimag, 00-4/42-19 and dated 01.02.2000 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
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fined.®Secondly, it may be easier for the competition authorities to conclude that a decision
by a trade association is anti-competitive than to establish the existence of a concerted

practice.”’

A decision of an association of undertakings is a resolution of a trade union laying
down standard terms on which its members are required to do business. An express reference
to “decisions of associations of undertakings” in Art.81(1) of the EC Treaty may not have
been strictly necessary. Such decisions, if they fulfil the other criteria in the paragraph, are
likely to be caught by the prohibition, either as representing the consequence of an
agreement (the association’s constitution) or as providing the basis for a concerted practice

between the members.”

Associations™ refers also to any grouping of associations of undertakings with or
without legal personality including non-profit making associations, a de facto association of

associations was considered by the Commission to be an association of undertakings.>

The ‘cartel decisions’ by associations of undertakings may be seen as less complicated
vis-3-vis the ‘cartel agreements’. The notion of a ‘decision’ within the context of the civil law
constitutes the basis of the cartel decisions. Decisions , usually, are taken by the majority of the
members of the responsible body of the associations of undertakings. It is even binding upon

the ones who were not involved in the process of the decision being taken. They would either

“In Case Arow v Bric OJ [1982] L 379/1,[1983]2CMLR 240 where BNIC was fined € 160.000.

30 WHISH, op.cit.,p.84-85

S WYATT.D/DASHWOOD, A. The Substantive Law of the EEC, London ,Sweet and Maxwell, ,1987, p.355
52 MATHIJSEN, P.SRF. A Guide To European Community Law,London,Sweet & Maxwell,1985,4 th
Edi.p.170

%3 Case Cecimo JO ,1969, L.69/13.See also joined Cases 209/78, van Landeyck v Commission [1980]JECR 3125
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be concluded by the decision making unit of the association(e.g. the general assembly) or by the

body executive (e.g. the board of directors).>

It is standard practice in many industries for those in the industry to belong to an
association that acts on behalf of its member companies. Such actions might include industry-
wide promotional campaigns, public education, market research, standards setting, and perhaps
even charitable functions on behalf of workers in the industry. These associations may also act
as a front for collusive activity : a unilateral statement from the association as to, for example,
the desirability of price stability, might be followed by action by all its members, each of them
denying that they have in any way colluded with the others. A classical example of such a
situation arose in the Roofing felt Case where the action taken related primarily to the
Cooperative Association of Belgian Asphalters(Belasco) which represented seven members in
the industry concerning. The members had collaborated in drawing up an agreement, initially
valid for five years but thereafter renewable, which provided for, infer alia: bans on bribes to
induce customers to choose a particular supplier ; joint advertising ; and the studying of ways of
standardizing and rationalizing the production and distribution of roofing felt. Further
objectives set out in the agreement attracted the attention of the Commission : the adoption of
price list and minimum prices for all roofing felt supplied in Belgium and the allocation of
quotas between members, also penalties for breaches of decisions made under the agreement,
which taken together would fall within the prohibition set out in the Art. 81(1).Although the
Commission was able to establish the presence of agreements between the individual members

of Belasco, and some outside parties, it pointed too to the role played by Belosco, which it

> OZSUNAY_E., Tiirk Kartel Hukukunda Tesebbiisler Aras1 Anlagmalar ve Tegebbiis Birliklerinin Kararlar,
Pergsembe Konferanslar, Rekabet Kurumu, 2000,p.64
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found ‘was involved in a number of ways in the operation of the agreement’.*’In particular,
Belasco which had managed the quota system, unilaterally employing an accountant for the

purpose and administering the compliance mechanism.*®

In the Fire Insurance Case the Commission rejected the allegations of the parties
involved that the ‘non-binding’ character of the decision as in the form of ‘recommendation’
is not an obstacle to exclude the application of the competition law to the decision by stating
that :

“In spite of the fact, therefore, that the title of recommendation describes it as being

non-binding’, the recommendation was in the nature of a ‘decision’ by an association

of undertakings within the meaning of Art.81(1) of the EC Treaty. It is sufficient for

this purpose that the recommendation was brought to the notice of members as a

statement of association’s policy.”’

The Turkish Competition Act defined the associations of undertakings in the Art.3 as :

“Association of Enterprises : shall mean any association whether with or without a

legal personality, which is formed by enterprises to carry out certain objectives”

Nonetheless, the Act did not give a clear definition of the decisions of associations of
undertakings but laid down in Art.4 that those decisions are unlawful and void given that the

object or effect or the possible impact of which are, directly or indirectly, to prevent, distort

>LANE, R.,op.cit. p.115

%8 Case Roofing Felt 86/399 (1986) OJ L232/15

57 Case Fire Insurance 85/75 (1985) OJ L35/20 (at para.23 of the Decision). See also Case Vereeniging van
Cementhandelaren v Commission[1972]ECR 977[1973]CMLR 123; Case FRUBO v Commission [1975]ECR
563,[1975]2 CMLR 123; Case VDS v Commission [1987]ECR 405,[1988]4 CMLR 264
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or restrict competition in a certain market for goods and services along with the concerted

practices and agreements between undertakings aimed at the similar ends.

There is a scholarly dispute with respect to the decisions of associations of
undertakings on whether the ‘recommendations’ should be included in the scale of the
‘decision’ concept or would those be considered within the ‘concerfed practices’ as

conducted by individual undertakings. ASLAN stated that :

“ In general, the decisions of associations of undertakings which are in the
appearance of simple recommendation and do not have the binding character might
not be prohibited at all. Nonetheless, if as a whole the undertakings concerned comply
with the decision and on account of the decision the competition is restricted, should

the decision be banned regardless of whether binding or non-binding it is.”*®

TOPCUOGLU, disagrees the common approach through asserting that

“..The nullity is solely applicable for the ‘decisions’ which are legally binding. Yet
this understanding° may lead to collusive efforts meant for justifying the anti-
competitive conduct by claiming that the decision is non-binding, the problem may
be settled through the application of the “fraud against the law” instrument -which
provides the similar sanction laid down by the regulation that was tried to be bypassed

- in order to get the collusive conduct prohibited.”*

¥ ASLAN,op.cit, p.87 .
% TOPCUOGLU,M., Rekabeti Simrlayan Tegebbiisler Aras: isbirligi Davramglan ve Hukuki Sonuglari,
Ankara,Rekabet Kurumu,2001,p.187



43

The Competition Board in the BIAK (Press Monitoring Research Committee)

decision, held that :

“The Press Monitoring Research Committee(BIAK) should be regarded as an
association of undertakings which involves both the undertakings and the associations
of undertakings within such as the associations of advertisers and individual
broadcasting firms. Moreover, it was agreed upon the fact that BIAK has violated
Art.4 of the Turkish Competition Act by means of the decision depending on its
constitution which rejects the membership application of the Universal Publishing
who is the applicant for annulment, however imposing fines as a result of the
infringement was denied since it has not been considered capable to produce anti-
competitive results in the market”.®°
In his article which analyses the BIAK decision and its implications in the Turkish

Competition law , ASLAN commented that:

“ While BIAK was considered as an association of undertakings without having a
legal entity and decreed to fulfil certain commitments in the decision’s conclusion, it
is not comprehensible that the Board initiated the legal proceedings only against the
member undertakings and the associations of undertakings rather than BIAK itself,
even it is a legal fact that the associations of undertakings may also be exposed to

. . . . 6
investigation exclusively”.*!

% Decision Biak, No 99-13/99-40 and dated 04.03.1999 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
S ASLAN,Y., Rekabet Kurulunun Biak Karan Uzerine Diisiinceler, Rekabet Dergisi, Vol.1,2000,p.8-9
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Having completed the parts which were intended to survey the restrictive practices -
other than the concerted practices that is to form the focus of the thesis- the agreements and
the decisions of undertakings within the context of the EC and the Turkish competition law
systems for a better appraisal of the main goal; now the following parts of the study are to

contend with utterly the notion of concerted practices in details.
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CHAPTER 3

CONCERTED PRACTICES

3.1.The Term

The “concerted practice” is a notion which should be presumed within the context of
the competition(antitrust) law as an unlawful action. Article 81 of the EC Treaty provides

that:

“ The following shall be prohibited as incompatible with the common market: all
agreements between undertakings, decisions by associations of undertakings and
concerted practices which may affect trade between Member States and which have

as their object or effect the prevention, restriction or distortion of competition ...”.

The term in English, ie. concerted practices, indicates a coordinated action
conducted between the undertakings in a harmonious scheme so as to determine a joint
strategy in the market. The expression ‘concerfed” means, in general, ‘something
planned/coordinated/arranged or thought-out ’. In the German text of the EC Treaty the

precise term was expressed as  aufeinander abgestimmte Verhaltenweisen”

which denotes
a shape of “synchronized course of action” calls to mind “concurrence” and “acquiescence”

expressions even not-binding they are.®

%2 The term refers to “pratiques concertées” in French, “pratiche concordate” in Italian and “précticas
concertadas” in Spanish.
 TEKINALP,G., ‘Uyumlu Eylemler Kavramr’, Prof.Dr.Hayri Domanig’e Armagan, 1999,p.202
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The Turkish Competition Act, parallel to that of the EC Treaty, has preferred the
similar wording with the latter as “concerted practices” as in the English text of the Art.4 of

the very Act formally figured out by the Competition Board.

The Sherman Act of the American antitrust law in Art. 1 used the word ‘conspiracy’
as corresponding the phrase ‘concerted practices’. In the Turkish law literature while the
majority of the scholars used the term “concerted practices”®, OZSUNAY and ASLAN
preferred the term “concerted behaviors”®’, and GUNUGUR opted the term for “profit-

seeking actions”®® however the last is less accurate to identify the notion correctly.

3.2.The Emergence and the Purpose of Concerted Practices

One who is trying to seek out the origins of the notion ‘concerted practices’ should
embark his research upon the initial stages of American antitrust law. The Sherman Act,
dating back to 1890, is one and the onset of the law texts which included the norms with
respect to competition law, had disallowed and declared the anti-competitive agreements
(contracts), trusts and other alignments (combinations) and conspiracies (secret alliances or
schemes which are in restraint of trade leading to a permanent partnership) void. The word
‘conspiracy’ is the matching of the term ‘concerted practices’ which had its basis on the

perceptions of “conscious parallelism” and “plus factors” , the former is the model which

STEKINALP, ibid,p.202; TEKINALP / TEKINALP, op.cit.p.337, TOPCUOGLU, op.cit.,p.190; ESIN, op.cit.
p.34

* OZSUNAY E.,Kartel Hukuku, Ist.,Fakiilteler Matbaast, 1985,p.61, ASLAN,Rekabet Hukuku, p.79
GUNUGUR,H., Avrupa Ekonomik Toplulufunu Kuran Antlagma(Roma Antlagmasi),TOBB,
Ankara,1988,p.65
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paved the way for latter’s emergence by means of the relating efforts of case law of the

American judiciary .%

GOYDER maintains that it is noteworthy that at the time of the enactment of the
Treaty of Rome in 1957, none of the Member States, even if they had competition legislation
in their domestic law, had a concept in their domestic law equivalent to ‘concerted action’
or ‘concerted practice’. Its introduction can undoubtedly be attributed to the influence of the
United States antitrust law, where the concept of ‘concerted action’ was already familiar in
both horizontal and vertical relationships. When parallel conduct by enterprises was found,
not simply because of independent business decisions but as a result of interdependent
decisions raising the inference that there was a tacit agreement between the parties, then US
federal courts were entitled, and inclined, to look for ‘plus factors’ to distinguish the latter
situation from the former. Among the factors which they took into account were any actions
taken by companies contrary to their own normal business interests. These might include the
raising of the prices when there was a substantial sources of supply, an artificial limitation of
the supply of products, the imposition of unusual conditions of sale, refusal to attend sales of
goods sold at auction unless other leading competitors were present.”®®

The Supreme Court laid down clear guidelines to prevent the courts from inferring
agreements merely from parallel conduct. Whilst it is not the practice of the European Court

of Justice to refer in its decisions to court decisions of any jurisdiction, let alone those

“{KiZI.ER, M., ‘Tiirk ve Avrupa Birligi Hukukunda Uyumlu Eylemler’, Prof.Dr.Hayri Domani¢’e Armagan,
2001, p.235
% GOYDER, op.cit., p.88
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outside the EC, there is no doubt that the US experience has had an influence in the

significant development of the concept of the concerted practices.”’

Yet the parallel conduct exclusively cannot be the conclusive evidence of
concertation, however it had as a minimum influence on the Court to extend its inquiry to
scrutinize the ‘plus factors’. The US Supreme Court has determined that : “if an enterprise
takes a decision which is detrimental for itself, this should be evaluated within the scope of
the plus factors.” For example, raising of the prices in inconvenient circumstances by the

enterprise concerned constitutes a plus factor as to an inference of a cartel.”

The concerted practices were introduced to the EC law by means of the founding
treaty, that is to say the Rome Treaty, although the drafters of the Treaty had not extensive
familiarity as regards the very concept, at the same time they got the impression that the
parallel behaviors, e.g. the similarities in price increases or resembling conditions of
commercial relations, of the undertakings were barely irreproachable and prone to produce

cartels.

The Turkish Competition law ,launched by the enactment of the Turkish Competition
Act, apart from the implementation of the earlier rules of the general nature, which made
Turkish law system run into the notion of concerted practices still not very long time ago, is
gradually mounting its experiences relating the issue by the decisions of the Competition

Authority and related endeavors of the entrepreneurs and antitrust lawyers.

* Ibid.
7® TEKINALP,op.cit.,p.203
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The object of the EC Treaty in creating the concept of the concerted practices “was fo
forestall the possibility of undertakings evading the application of competition rules by
colluding in an anti-competitive manner falling short of a definite agreement” ' 1t is clearly
intended to catch collusive conduct between or amongst undertakings which is a product not
of an agreement, however generously defined, but of a nod and a wink; not consensus ad

idem, but informal accommodation or an understanding.”

The existence of the term concerted practices is believed to have the aim of bringing
informal cooperation between undertakings which is outside the formal agreement or
decisions.” Mainly, concerted practices are applied for the forms of arrangements which are
not equal to the form of an agreement. Therefore, the concerted practices were made to

perform a “gap-filling” task in the competition law systems.”

In the German competition law, earlier than the insertion of the concerted practices to
the GWB(German Competition Law), the doctrine and the practice had argued that the
concerted actions of the undertakings that have anti-competitive effect should be prohibited
by making use of the “public order” theory or by the wide interpretation of the general norm

restricting the agreements and decisions. Hence, the German legislation made the proper

! Case Cartonboard 94/601 OJ 1994 1243/1 at para 126.
2 LANE,op.cit.,p.54
3 BELLAMY / CHILD., Common Market Law of Competition, London, Sweet and Maxwell Ltd, 1978,

;).2_8 .
* IKIZLER, op.cit. p.237



50

amendments in the GWB to embrace the concerted practices legally with the intention of

eliminating the vagueness and the divergence of opinions on the matter.”

3.3. The Definition of Concerted Practices

Neither the EC Treaty (plus the secondary legislation) nor the Turkish law has given
an obvious description of the concerted practices. The content of the concerted practices was
articulated by the ongoing case law and the endeavors of the relevant literature in order to
ascertain to what extent the said concept may include. All the same, there is a literary debate
in relation to the scope (aside from the definition) of the notion the details of which will be
explored in the subsequent sections where the disparities between the agreements and the

concerted practices are to be mentioned.”

Clarification of a legal model is a necessity regarding mostly in making out the
differentiation of which with the relevant concepts in addition to determine its basic
elements. Commencing with the descriptions provided by the Courts’ rulings, it is to be

discussed here the views of the relevant competition lawyers and scholars as well.

The essential elements of the concerted practices have been defined in a number of
leading cases, one of the most importants is the Dyestuffs”’ case, referred generally in the

elaboration of the concerted practices in which the COJ stated that:"®

7 Tbid., p.238

’® See infra, p.62-64

7" Case 48/69, (Dyestuffs) Imperial Chemical Industries (ICT) Ltd. v Commission{1972] ECR 619.
®SOAMES,T. “An Analysis of the Principles of Concerted Practice and Collective Dominance:A Distinction
without a Difference?”, European Competition Law Review, 1996, V.17, p.24
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“Article 81 draws a distinction between the concept of “concerted practices” and that
of “agreements between undertakings” or of “decisions by associations of undertakings” ;
the object is to bring within the prohibition of that article a form of coordination between
undertakings which, without having reached the stage where an agreement properly so-
called has been concluded, knowingly substitutes practical cooperation between them for the

risks of competition .”

The COJ affirmed that it was unnecessary for a concerted practice to have all the
elements of a contract but it could arise out of coordination which becomes apparent from
the behavior of the participant undertakings.”’After reaching the conclusion that the
implementation of general and uniform increases in prices on the different markets could
only be explained by ‘a common intention’ on the part of the undertakings concerned to
adjust price levels (and discounts)-as well as to minimise the risks of ‘changing the
conditions of competition’ inherent in increasing prices®® the COJ made the following vital

statement of principle:

“Although every producer is free to change his prices, taking into account in so
doing the present or foreseeable conduct of his competitors, nevertheless it is contrary to
the rules on competition contained in the treaty for a producer fo cooperate with his
competitors, in any way whatsoever, in order to determine a coordinated course of action
in relation to the price increase and to ensure its success by prior elimination of all

uncertainty as to each other' s conduct regarding the essential elements of that action,

7 Case Dyestuffs.,op.cit. para.65
¥ Ibid.,paras 104 to 114
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such as the amount, subject-matter, date and place of the increases”.®

In the Sugar® Case, the COJ built on the definition of concerted practices expounded
in the Dyestuffs by explaining that the criteria of ‘coordination’ and ‘cooperation’ in that
case did not require the working out of an actual plan. The Court defined a concerted

practice as being:

“...a form of cooperation between the undertakings, which, without having been taken
to the stage of an agreement properly so-called has been concluded, knowingly
substitutes for the risks of competition, practical cooperation between them which
leads to conditions of competition which do not correspond to the normal conditions
of the market, having regard fo the nature of the products, the importance and
number of the undertakings as well as the size and nature of the said market .
...Such practical cooperation amounts to a concerted practice, particularly if it enables
the persons concerned to consolidate established positions to the detriment of
effective freedom of movement of the products in the common market and of the

freedom of consumers to choose their suppliers”.*

The insertion of the word ‘knowingly’ in the extract cited above makes it clear that the
COJ considered that unconscious parallel behavior could not constitute a concerted practice,

but left the door somewhat ajar for conscious, although non-collusive, parallel behavior to be

® Ibid.,para.118
¥2 Cases 40/73, Suiker Unie v Commission [1975] ECR 1663,
¥ Ibid., para.26
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so considered. In a further statement of principle the Court held that concerted practice had
to be:*

“...understood in the light of the concept inherent in the provisions of the Treaty
relating to competition that each economic operator must determine independently the
policy which he intends to adopt on the common market including the choice of the
persons or undertakings to which he makes offers or sells. Although it is correct to say
that this requirement of independence does not deprive economic operators of the
right to adapt themselves intelligently to the existing and anticipated conduct of their
competitors, it does however strictly preclude any direct or indirect contact between
such operators, the object or effect whereof is either to influence the conduct on the
market of an actual or potential competitor the course of conduct which they

themselves have decided to adopt or contemplate adopting on the market” *°

G.TEKINALP has defined the concerted practices as : “The decisions or the acts of
the undertakings which are carried out free of any agreement or compromise and concluded

in the similar way, triggering the same outcomes and having the very purposes”.*

ASLAN suggests the description of concerted practices by referring to the Articles 3
and 4 of the Turkish Competition Act as: “Anti-competitive behaviors of two or more
undertakings conducted deliberately parallel with each other which do not hinge on an

agreement and cannot be explained on economic and rational grounds”.*’

* SOAMES, op.cit., p.26

¥ Case Sugar, op.cit.para.173

% TEKINALP,0p.cit.,p 203

%7 ASLAN,Rekabet Hukuku, p.81
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AKINCI maintains that concerted practices consist of similar behaviors of the
undertakings acting on the market which are performed without having completed a contract
and seek to distort competition in an uneconomic manner instead of competing so as to
maximize profits; in addition he argues that the explanation which was given therein is the
most appropriate one owing to the fact that it deals with the problem of clarification taking
into account each of the undertakings as independent actors who aim to raise their profits

and that it includes the language of market conditions and economic reasons as well.*®

U.TEKINALP gives the definition of concerted practices as : “Concerted practice is
the distortion or elimination of competition in a particular market of goods or services by
undertakings which operate in accord or exercise the decisions mutually taken without

having a contract written or verbal or an agreement among each other.*

The Competition Board defined the concerted practices in the MOTOR (motor

replacement market) decision as :

“Concerted practice indicates a cooperative standing which emerges in cases
where the existence of an agreement cannot be proved, on condition that the price
changes or the balance of supply and demand or the areas of activity in the markets of
the enterprises concerned resembles to those of the markets where competition is
prevented, distorted or restricted with lacking any rational or economic explanations

and particularly in the circumstances in which the markets are actually partitioned and

8 AKINCLA., Mukayeseli Hukuk Agisindan Amerikan ve Avrupa Topluluu Hukukunda Rekabetin
Yatay KmtlanmasyAnkara,Rekabet Kurumu, 2001, p.145
¥ TEKINALP/TEKINALP, op.cit., p.337
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the prices are increased harmoniously in close occasions and stabilized for long

periods by the undertakings effective on the relevant market”.”

3.4. The Elements of Concerted Practices

The institution of the constituents of the very notion is of great significance regarding
the scrutiny of whether a case in hand includes a concerted practice or not ; thus the issue of
clarification of concerted practices requires lucid certainty, since a misinterpretation of
which may lead to undesirable conclusions in the judgments of the related authorities and

may contradict with the anticipated functions of the competition policy and law.

It is considered necessary to give a common definition of concerted practices as a
starting point on which the elements of the said concept shall be identified in the parts
below:

“A concerted practice is a ‘practical cooperation’ conducted ‘between the
undertakings’ which ‘does not have an agreement on its basis’ and has either its

‘object or effect (or the possible impact) to prevent, restrict or distort competition’

on a precise market for goods or services”.

3.4.1. Between the ‘Undertakings’

The concept of ‘undertaking’ (enterprise, unternehmen) forms the subject-matter of the

competition law systems as the economic actor operating on the market and whose business

* Decision Motor, no. 01-10/100-24 and dated 27.2.2000. http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
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conduct might be eligible for the analysis within the scope of the competition regulations.
Both the EC and the Turkish competition systems require the presence of two or more
undertakings with a view to relate the competition law to a specific case, which fact similarly
adopted by the rest of the competition law systems as well -excluding the abuse of a

dominant position in which a single enterprise is considered adequate.

a. The Notion of Undertaking

There is no definition of the term ‘Undertaking’ in the EC Treaty, nor in the
secondary legislation, although Regulation 17/62 gives some clues as to the probable scope
when it deals with requests to undertakings for information. Article 11 of the said regulation

imposes a duty (to supply information) upon:”*

e the owners of undertakings(or their representatives),
o the authorized representatives of legal persons,companies or firms,

o the authorized representatives of associations which have no legal personality.

It seems in practice that any form of entity which engages in economic activity will be
considered by the Commission (and the European Courts)to be an undertaking.”*Undertaking
is a broad concept, which seems to have the same meaning in Articles 81,82 and 86 of the
EC Treaty. It covers any collection of resources to carry out economic activities and
embraces a company, partnership, sole trader or an association, whether or not dealing with

its members.

°! The Regulation on the implementation of the EC Treaty Competition Rules, No:17/62,Art.11 [1962]
2 INNS OF COURT SCHOOL OF LAW, Commercial Practice ,London,Blackstone Press Itd, 1997,p.8
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GOYDER, referring to the 1961 German Federal Office definition about the
undertakings as being the subjects of the competition law cited ‘any activity aimed at an
exchange of economic values(goods and services) that is not limited to an individual
fulfillment of personal needs...any independent activity of a person that is not purely
personal and that is not outside the economic sphere, regardless of its legal form and the
intention to make a profit’.”> The COJ had defined the concept of an undertaking as ‘ a@
single organization of personal, tangible and intangible elements, attached to an

autonomous legal entity and pursuing a given long term economic ainv’ 2

Given the policy of the Article 81 of the EC Treaty it would seem in principle that any
natural or legal person, of whatever juridical character, capable of carrying on some
commercial or economic activity in the goods or services sector qualify as an undertaking,
and the Commission’s decision in Polypropylene” case supports this view.”*There it is said
that the concept of an undertaking is not identical with the question of legal personality for
the purposes of company law or fiscal law, and that it may refer to ‘any entity engaged in

commercial activities’ .

It is observed that the ‘undertakings’ are composed of two separate elements as far as
the aims and the scope of the competition law are considered. The first one is the

‘commercial activity’ and the other is ‘legal or corporeal organization’. Thus an undertaking,

% GOYDER, op.cit., p.80

%4 Case Mannesman v. High Authority 19/61[1962] ECR 357.371

% Case Polypropylene , OJ [1986] L 230/1, [1988] 4 CMLR 347 _

* WHISH, op.cit. p.188 C. YOKSEKOCRETIMN KURULY

SOKIMANTASYON MERKEZ
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within the competition law and according to the said elements, is a legal or natural

organization which runs commercial conduct on the market.”

Where state owned corporations perform economic or commercial activities, they are
considered to be undertakings under Article 81.They might be dealing with the operation of
services of general economic interest or they may have the character of a revenue producing
monopoly.”*The liberal professions were once thought to be sufficiently outside commerce
not to be undertakings, but this became more doubtful: an inventor was held to be an

101

undertaking when exploiting hic inventions.”® '%’A lawyer has been held in Reyners'” to be

sufficiently commercial to benefit from the freedom of establishment, so why should he not
be subject to the competition rules? In Hydrotherm V.Androli'® a group of companies is
treated as a single undertaking; The COJ held that a man, the company and the partnership

that he controlled were but one undertaking.

The Turkish Competition Act laid down in the Art.3 the definition of an

undertaking(‘enterprise’ as marked in the English translation) as follows:

“Enterprise: shall mean any natural or legal person who produces, markets or sells
goods and services and who forms an economic whole, capable of acting

independently in the market”.

7 AKINCI, op.cit., p. 261

* BELLAMY/CHILD, op.cit., p.24

“KORAH,V.,An Introductionary Guide EC Competition Law and Practice,6"Edi,Oxford Hart
Publishing.,1997,p.42

19 Case Reuter/BASF (76/743/EEC)[1976]2 C.M.LR. d44, para.30

1% Case Reyners (2/74)[1974] E.C.R.2999, paras.63-63

192 Case Hydrotherm V.Androli (170/83)[1984] E.C.R 631,paras.52-53
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It is self-evident that both Swiss and German laws as well as the EC law have had an
influence on the notion of undertaking in the Turkish competition law as a consequence of
the organic relations of the Turkish civil law with the ones of the Swiss and German and
owing to the fact that the Competition Act of Turkey was enacted parallel to that of the EC
regulations. For this reasons, “the commercial enterprise” model of the Turkish Commercial
Code is the equivalent of the “undertaking” as narrowly interpreted and all the commercial
firms (including limited partnership, mercantile partnership, joint-stock company),
cooperatives, unincorporated partnerships and individual firms should be considered as
“undertaking” within the Turkish Competition law.'® By contrast, it is accepted that the Act

applies to neither consumers nor workers and nor States as they are not undertakings.

The Competition Board in the FRUKO-TAMEK decision ruled that :

“A particular case may only be incorporated into the scope of the Turkish Competition
Act providing the competition is restricted, distorted or prevented because of the
cooperative or individual conduct of entities which are regarded as natural or legal
persons holding the characteristics of an enterprise. It is not probable implementing the
said Act and thus ordering obligatory actions to the ones concerned if the competition is
restricted as a result of the decisions or the behaviors of the judicial or the administrative
bodies that do not have the features of an undertaking. Even though the case in question

includes incompatible conditions in terms of the Turkish Competition Act, no legal

1% GZSUNAY, Tirk Kartel Hukukunda Tegebbiisler Arast Anlagmalar ve Tesebbiis Birliklerinin Kararlar,
p.51
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measures can be taken regarding the complaint due to the fact that the anti-competitive

results were caused via the decision of a court” '™
In the KIZILAY decision the Competition Board considered a public service
organization, namely ‘Kuzilay’, as an undertaking within the competition law since it carries
out commercial activity through the medical centers and hospitals controlled by itself as a
business organization and due to its independent character with reference to its management

and representation.'®’

b. Economic Entity Theory

An entity must have “economic independence” in order to qualify as an undertaking

within the meaning of Art.81'%

.This provision does not concern agreements between
undertakings belonging to the same concern and having the status of parent company and
subsidiary, if the undertakings form an economic unit within which the subsidiary has no

real freedom to determine its course of action on the market, and if the agreements are

concerned merely with the internal allocation of tasks as between undertakings.'"’

The economic entity theory lifts the veil of legal personality and deems the subsidiary
which does not enjoy independence and the parent company which controls its subsidiary
through shareholder as a single economic unit. Control of the subsidiary by the parent

companies can be based either on actual ownership of more than half of the voting shares or

1 Decision Fruko, no 00-25/258-140 and dated 04.07.2000 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
1% Decision Kizilay, no 01-23/217-57 and dated 15.5.2001 http://www.rckabet.gov.tr/rekabet_ihlalleri.asp

1% MATHIJSEN, op.cit., p.171

' See cases 2/71 Beguelin Import v.G.LImport Export [1971] E.CR. 949 and 10/83 Hydrotherm
v.Compact[1984] ECR 2999
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rather of shares carrying more than half of the votes that may be exercised at a general
meeting, or voting control on the board of directors, or power to appoint or dismiss the

board. 1%

The COJ stated in the Dyestuffs case that :

“The fact that the subsidiary has a distinct legal personality does suffice to dispose of
the possibility that its behavior might be imputed to the parent company. Such may
be the case, in particular, when the subsidiary, although having a distinct personality,
does not determine its behaviors in an autonomous manner, but essentially carries out
the instructions given to it by the parent. In these circumstances, the formal
separation between these companies, arising from their distinct legal personality,
cannot, for the purposes of application of the competition rules, prevail the unity of

their behaviors in the market” %

The COJ has determined the framework of the said doctrine on a case-by-case basis
in view of the diverging conditions of each case despite putting down exact principles

regarding its interpretation.

In The Turkish competition law, The Competition Board confirmed the economic

entity theory in the BIAK decision stating that:

“Dogan Publishing Co. claimed in its written plea that it should not be put through

investigation by reason of not running business activities on the relevant market.

'% BZEL,S., The Extraterritorial Application of the EEC Competition Rules, M.Belik’e Armagan,1993,p.342
1% Case 48/69 (Dyestuffs) Imperial Chemical Industries (ICI) Ltd. v Commission[1972] ECR 619,para.629
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Although, either Dogan Publishing Co., Hiirriyet Publishing Co. and Hir Giig
Publishing Co. have different legal personalities, they do form an economic entity
under the control of Dogan Holding because of being the units of an identical outfit.
Hence, the assertion of the Dogan Publishing Co. as not having engaged in
commercial conduct on the relevant market, does not exclude it be subject to scrutiny
since it was a signer of the BIAK agreement both as a founder and a member.”'"°
ASLAN argues that while the Competition Board made use of the economic entity
theory in BIAK decision and widely interpreted the notion of an undertaking as considering
the economical structure of which rather than the legal one , it has not revealed an apparent
attitude with reference to the issue so far; as in the AYGAZ'" decision, the Board fixed a
subsidiary(Mogaz) of the parent company(Aygaz) but imposed fines on a separate basis not
bearing the economic entity doctrine in mind.'"'? In a more recent decision (SOYAK) the

Board has once more employed the economic entity doctrine by stating that:

“The fact that the condition of the Article 4 of the Competition Act which requires
more than one undertakings to be applied for a breach of competition law has not
been accomplished, as the case at issue includes firms, though legally distinct,
forming an economic entity when taking into account that both Trakya and Haymak
are affiliates of Soyak Group and should be presumed as one undertaking within the

extent of a sole economic unit in terms of Article 3 of the same Act.”'?®

19 Decision Biak, op.cit.p.5

" Decision Aygaz, op.cit.,p 17

12 ASILAN, Rekabet Kurulunun Biak Karan Uzerine Diigiinceler,p.6

113 Decision Soyak, No. 00-36/401-227 and dated 26.09.2000 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
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3.4.2. Not having an Agreement on its Basis

a. In General

The absence of an agreement on the basis of the ‘concertation’ implies the state of
not having a written or oral agreement between the undertakings in order to consider a
concerted practice exists in a particular case. Since, if the anti-competitive conduct is carried
out as a result of the fulfillment of an agreement it follows that the action cannot be deemed

as a concerted practice.'!*

As it was mentioned in the preceding chapters, there is a divergence of opinions in
the competition law literature regarding the assessment of to what extent the notion of an
agreement may cover. This question is vital mainly in the making out the division between

the agreements and concerted practices.

A minority of scholars argue that the agreements purport to mean only the contracts
which are legally compulsory and the rest of the conduct may be considered within the

notion of the concerted practices(excepting decisions). MATHIJSEN states that :

“Agreements must be understood as legally enforceable contracts. This follows from
the wording of Art.81 according to which prohibited agreements are void, i.e. not
binding; therefore agreements cannot include non-binding arrangements such as

gentleman’s agreements”.'"

14 {KI1ZLER, op.cit., p.246
15 MATHIJSEN, op.cit., p.169
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This stance is supported through the claim that ‘the invalidity is only pertinent for
the ‘agreements’ which are legally binding’; so non-binding agreements may merely be
comprised within the concerted practices.''® On the other hand, most of the researchers
assert that the ‘agreements’ include not only legally enforceable contracts but also the

arrangements which are short of an obligatory character.'!”

A number of the scholars suggest that drawing a distinction between the agreements
and concerted practices is a waste of time, since an infringement of norms concerning both
legal models leads to the same sanctions and consequences. WHISH states that even though
the agreements and concerted practices are conceptually distinct, there is little point in

defining the exact point at which agreement ends and concerted practice begins.''®

The CFI stated in the Polypropylene decision that :

“According to the Decision the importance of the concept of a concerted practice
does not thus result so much from the distinction between it and an "agreement" as
from the distinction between forms of collusion falling under Article 81(1) and mere
parallel behavior with no element of concertation. Nothing therefore turn in the
present case upon the precise form taken by the collusive arrangements. The
Commission submits that the purpose of using the various terms found in Article 85
is to prohibit the whole gamut of collusive devices and not to prescribe a different

treatment for each of them. If is therefore irrelevant where the line of demarcation is

"1 TOPCUOGLU, op.cit., p.169

7 See GOYDER, op.cit, p.84, WHISH., opcit, p.191, KORAH, op.cit.,.44, BELLAMY/CHILD.,
op.cit.,p.28, WYATT/DASHWOOD,op.cit.,p.355, TEKINALP/TEKINALP. op.cit.,p.336-337, ASLAN,Rekabet
Hukuku, p.74-75

18 WHISH, 0p.cit., p.191 See also SANLY, op.cit., p.87, TEKINALP./TEKINALP. op.cit.,p.335
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to be drawn between terms designed to encompass the whole range of prohibited
behavior. The ratio legis of the inclusion in Article 81 of the term "concerted
practice" is to cover, besides agreements, those types of collusion which merely
reflect a form of de facto coordination or practical cooperation but which are

nevertheless capable of distorting competition”.!"’

The COJ, CFI and the Commission seems to have adopted the approach that “it is not
the distinction between an agreement and a concerted practice which is important, but the
distinction between collusive and non-collusive behavior”'*® However, it is argued in the
literature that the separation between the agreements and concerted practices bears concern
not only within the viewpoint of the theory but also does relating the practice. AKINCI
confirms this assessment by claiming that Art. 81 stipulates the existence of ‘actual
implementation’ on the market -still the argument is controversial- so that the concerted

practices may be covered, a rider not necessary for the application of the agreements.'?!

b. Disparities between Agreements and Concerted Practices

aa. The Difference on the Emergence of Violation

The agreements involve a mutual and concurring “declaration of intention” within

which similarly the contracts do. The condition of reciprocal engagement is the decisive

"1 Case Polypropylene , OJ [1986] L 230/1, [1988] 4 CMLR 347 para.111

12 JONES, A., “Woodpulp: Concerted Practice and/or Conscious Parallelism”, European Competition Law
Review, 1993, Vol 14, p.274

12 AKINCI, op.cit., p.46
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factor of the agreements by which the parties feel bound and put limits to the autonomy on

their related activities'?.

Besides the stage of ‘commitment’, the agreements include one more step of
‘implementation’. However, the concerted practices do not hold these said stages, in any case
it is not needed. The concerted practices incorporate a stage of ‘preparation’ as to the
observation and the awareness on the future conduct of the competing firms.'?® Yet, this
argument was criticized as the concerted practices may also include a phase of ‘commitment’
and the focus should be laid on the consideration of each party whether thus being felt

obliged or not.'?*

bb. The Difference on the Quantity of Compensation of Damages

The Turkish Competition Act laid down in the Art. 58 that:

“In cases where damages arise from an agreement, or a decision or from the heavy
negligence of the parties, the judge may, upon the request of the parties who have
damages, decide on a compensation three times of the actual damages or three times

of the profit gained or likely to be gained by the parties who caused damages”.

Therefore, it is observed by the wording of the Article 58, apart from the agreements
and the decisions, the concerted practices require the proof of ‘heavy negligence’ by the

applicants who claim indemnity of ‘three times’ of damages before the court.

122 JKIZLER, op.cit., p.250
1% ASLAN, Rekabet Hukuku, p.83
124 TOPCUOGLU, op.cit. p. 210 footnote 165
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It is the national laws of the Member States to deal with the issue of compensation of
competition law damages in the EC law, as the EC Treaty laid out no terms pertaining to the

matter.'?

cc. The Difference on the Proof of Violation

The claimant who maintains the existence of an agreement in breach of Competition
Act should submit necessary evidences ; however in the case of a concerted practice he may
avail himself of the ‘presumption of concertation’ which shifts the burden of proof to
defendants to rebut the claims.'®® This regulation along with the Art.59 of the Turkish
Competition Act are applicable to concerted practices solely excluding other restrictive
practices such as agreements or decisions of associations of undertakings. 127 The EC law of
competition does not include an equivalent provision nevertheless the case law of the COJ

provided akin conditions for the Commission.

3.4.3. Practical Cooperation

A ‘practical cooperation’ (de facto coordination) which stems from the conditions of
the relevant market aimed to eliminate the risks of competition is essential to estimate a
concerted practice exists between the undertakings. As mentioned in the definition topic, in

the Sugar case the COJ confirmed this fact as:

“...a form of cooperation between the undertakings, which, without having been

taken to the stage of an agreement properly so-called has been concluded, knowingly

125 JKIiZLER, op.cit., p.251
126 See Turkish Competition Act Articles 59/1 and 4/3
27TOPCUOGLU, op.cit., p.211
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substitutes for the risks of competition, practical cooperation between them which
leads to conditions of competition which do not correspond to the normal conditions

of the market ... "'

The practical nature of the cooperation signifies the joint conduct or the behavior
between firms which is applied without having an underlying agreement linking. The
collusive conduct observed on the market may rest either on an agreement or a concerted
practice, while in the former case, namely if an agreement was established between
undertakings after that it is pointless for a further attempt to seek a concerted practice. If
such an agreement has not been proven but the market conditions indicate a cooperation
arising from the consciously conduct of the firms performed mutually and amicably in that
case a concerted practice might well be deemed to be existing.'* AKINCI contemplates this
aspect of the concerted practices as the ‘subjective element’ of which by terming it

“concertation’”, in addition he adds that :

“The concertation differs from the contracts in two central points. First one is that the
concertation lacks any legal consequences. Second one is that it must be achieved
through a practical act, whether be it tacit or overt. Since the shortage of due legal
liability, the existence of the concertation should be assumed by the result
occurred.”’*

One, who dips into the topic of the concerted practices is certainly to cope with the

primary dilemma which is posed with regard to the determination of whether the parallel

'8 Case 40/73, Suiker Unie v Commission [1975] ECR 1663
2 [KIZLER, op.cit., p.252
130 AKINCI, op.cit., p.146
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behaviors(concertation) were produced between undertakings as a result of collusive grounds

or due to the economic and rational reasons.

The parallel behaviors between firms exclusively may not give rise the inference of a
‘concerted practice’ prohibited by the EC Treaty ( Turkish Competition Act as well) ; in
view of the fact that, more than one undertakings are necessary to believe for a concerted
practice’s existence, each of the firm’s market success relies on the ability of which to direct
its rivals’ conduct to its own favor.”*’However , it is not likely to make conclusion of
concertation from every parallel conduct of the undertakings given that the structural
conditions of the market may impose such cooperation that is critical for competing firms.
By this occasion, it is considered major to explore the oligopolistic markets and conscious-

parallelism in below.

a. Oligopolies

Oligopolistic markets are the market patterns in which the undertakings frequently
conduct parallel behaviors between. While the concept of oligopoly has its origins in

economics then it is appropriate to turn to a few relevant literature.

There are two important forms of market structure; pure competition, where there are
typically many small competitors, and pure monopoly, where there is only one large firm in
the market. However, much of the real world lies between these two extremes. Often, there
are a number of competitors in the market, but not so many as to regard each of them as

having a negligible effect on price. This is the situation known as oligopoly. There are

131 TOPCUOGLU, op.cit., p.194
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several models that are relevant since there are several different ways for firms to behave in
an oligopolistic environment. It is unreasonable to expect one grand model since many

.22 In oligopolies, the supply

different behavior patterns can be observed in the real world
decision of each firm depends on its guess regarding how its rivals will react. Though,

collusion, along with competition lies beneath all oligopolistic situations.'**

In an oligopoly, each undertaking recognizes that its best choice depends upon the
choices its rivals make. Contrary to a competitive market, where there are so many sellers
that a decision which one of them makes will not affect the others and each firm thus acts
without having to consider the reactions of the others, in an oligopolistic market,
undertakings are acutely conscious that their actions will affect other rivals and prompt a

response. This phenomenon is referred to as “oligopolistic interdependence”.

An oligopolistic market is a market for goods and services marked by the presence of
a small number of undertakings, no one of which is dominant, but which between or
amongst them control the market or large part of it. There may, or may not be, a ‘fringe’ of
smaller firms surrounding oligopoly. Reference ought also be made to ‘oligopsonistic

markets’

3

which are noticeable by control of the demand side shared amongst a small
number of purchasers. Oligopolies may be created and maintained by statutory privileges
(such as the post-privatization utilities in the UK), others exist or evolve naturally. An

oligopolistic market is marked by a number of characteristics as :**

132 Y ARIAN, H.R,Intermediate Microeconomics ,Newyork, W.Norton & Company ,3rd edition,1993,p 44
133 BEGG, D.,Economics, London, McGraw Hill Book Company, 4th edition,1994,p.161
13 ANE,R., op.cit., p.245
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e Product homogeneity

e Low demand growth

e Low price sensitivity of demand
e Substantial barriers to entry

o High degree of transparency

Besides that in the relevant occasions it is to be discussed here the extent which
concerted practices are related with the oligopolies and utilized as a means of competition
law, the subsequently section that is to appraise the ‘joint dominance’ will focus on the

issue comprehensively.

b. Conscious Parallelism(Oligopolistic Interdependence)

Conscious parallelism means the related conducts of the undertakings which are
deliberately equaled to each other. As mentioned above, the oligopolistic markets may inflict

an expected dependence flowing from its structure between the undertakings.*’

In the situations that may held to be as ‘typical collusion’ the undertakings which are
the actors of a given cartel, yet in a least amount of cooperation, interconnect amongst within
the scale of a social contact or communications system and thus the restriction of the
competition is triggered in consequence of the said concertation. To give an analytical
example, in a market composed of three firms, if one of the firms raise its prices with the
expectation of a parallel response from the other participants free of having engaged with

them in meetings or any likely contact, so therefore it is not proper to consider a

135 TOPCUOGLU, op.cit., p.197
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concertation is existing amid them in terms of the classical theory of collusion. This state is
of great concern not for the lawyers only but for the economists also, as the lawyers describe
the model as ‘comscious parallelism’ compared with the economists term it ‘oligopolistic

interdependence’ >

The conscious parallelism is a type of action which is often observed in oligopolistic
markets regarding the price theory where the firms have not excessive economic autonomy.
Contrary to the conditions of perfect competitive markets, the oligopolistic one is more
lik;ly to encourage a cartel owing to the lesser amount of undertakings which facilitate it to
achieve collusive purposes and duly detect cheating(non-compliance with the cartel’s
decisions). AKINCI argues that the inclusion of the parallel consciousness within the scope
of the competition law is a necessity which is unlikely purport to disallow all oligopolistic
behaviors, since also in the markets consisting of a small number of firms, the competition
depending on the efficiency and the rational management of the undertakings may cause

them acquire a lot as in the case of the perfect competition.'*’

In the oligopolistic markets, it is argued that, yet economically disputable, the
interdependency of undertakings are ‘so-called” and the consciously parallel behaviors are
inherent in the decisions of the firms because they keep the corresponding reactions of their
rivals in mind sooner than performing a conduct on the market and consequently this issue
brings forth the must of separation of concerted practices and conscious parallelism
particularly in these markets. In general, the accused undertakings lay aside their defenses on

the argument that the market is an oligopolistic one and Art.81 of the EC Treaty cannot be

136 AKINCI, op.cit., p.149-150
7 1bid., p.157
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applied to conscious parallelism. Even though, the divergence is not definite hitherto
between the concerted practices and oligopolistic interdependence, the latter model is
generally excluded from the implementation of the former’s as far as the EC practice is

. 8
considered.

As mentioned in the preceding parts, while it was attempted to explore the
divergences between the concerted practices and agreements therein, an indication was
attributed to the steps underlying the agreements and the irrelevance of those for the

concerted practices."

ASLAN argues that the preparatory stage of the concerted practices to eliminate the
vagueness regarding the future conduct of the rival firms is achieved through active
information activities in the competitive markets but the said stage is unrelated for the ones
marked by their oligopolistic nature. In the oligopolistic markets the undertakings concerned
may avail themselves of the market facilities so as to accomplish collusive behavior and
match their conducts in a reciprocal course by means of the information communicated
between. Also, in the oligopolistic markets, the firms are not prone to initiate ‘competition’
following the market conditions and they synchronize the market behaviors of each almost
automatically even such a transparency was not realised stemming from the exchange of
information. As a consequence, a concerted practice should be deemed to be existing
between the undertakings whether depending on the circumstances of oligopolistic markets

or the information exchanges and relating contacts in competitive markets.'*’

3% SANLI, op.cit., p81-82
139
See, supra p.62
140 ASL AN, Rekabet Hukuku, p.83
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In the United States, the problem of oligopolistic interdependence and whether it
could fall under Section 1 of the Sherman Act, the equivalent of the Art.81 of the EC Treaty,
has given an abundance of literature. In case law, the view has prevailed that conscious

parallelism (without overt communication) does not fall under Sherman Act.™!

In the analysis of the ‘practical cooperation’ issue -as it is considered the most
essential spot of the thesis- within the elements of concerted practices it has been mentioned
so far the oligopolistic markets and the conscious parallelism in theory ; the next sub-
chapter shall seize upon the ‘social contact’ and the ‘incompatibility with the normal
conditions of market’ matters within the framework of the ‘practical cooperation’ both by
giving theoretical and practical information on those also turning to the either conscious

parallelism and oligopolies.

c. Social Contact between the Undertakings

The ‘subjective criteria’ which may deviate the concertation from the sole parallel
behaviors is the ‘social comtact’ (interaction) achieved through a direct or indirect
relationship between the undertakings on the relevant market. The existence of such a
contact leading to a practical coqperation among firms should be revealed by taking

dissimilar circumstances of each case into consideration properly.'*?

There are two vital factors, therefore, to consider when determining whether or not a

concerted practice exists. The first is substantive: what is the ‘minimum degree of

11 GERVEN,G.V./VARONA,E.N., “the Wood pulp Case and the Future of Concerted Practices, European
Copmpetition Law Review,V.31,1994, p.579
12 [KIZLER, op.cit., p.255
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interaction’ required to be established between undertakings in order that concertation be
proved? The second is evidentiary: what proof must be adduced to show that a concerted
practice has indeed taken place?'*(the very issue to be mentioned in the ‘proof of concerted
practices’ part below). Some of the decisions of the undertakings may be in accordance with
each other, however the critical point is that whether this concertation is intended for
eliminating or restricting competition. For example, a cooperation amongst firms meant for
exchanging relevant information of market conditions which eradicates competition instead

of promoting it should be evaluated as a concerted practice.'**

On two instances the Commission has made broad policy remarks on the appraisal of
information exchanges; in its Notice On Cooperation Between Enterprises of 1968'* and in

its VIIth Report On Competition Policy".

While the former, yet falls short of giving a
definite suggestion, clarified that the simple exchange of information can be a restrictive
practice; the latter document explains that the division between good and bad information
exchange systems can be made only on a case-by-case basis in the light of all features of
each agreement. In most cases the exchange of information was part of a wider infringement.
The exchange is then considered as a supportive element of the main competition restrictive

practice. However, the Commission decided in two cases where the exchange of information

was the sole competition infringement; the Fatty Acids case and the UK Tractor case.

'3 JONES, op.cit., p.274

14 TEKINALP, op.cit.,p.205

15 Notice Concerning Agreements, Decisions and Concerted Practices in the Field Of Cooperation Between
Enterprises, OJ C 75 of 29-7-1968

146 YIIth Report on Competition Policy, Brussels-Luxembourg, Office for Official Publications of the European

Communities, 1978
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The Fatty Acids case™ is the first case which the Commission decided article 81
was infringed while it could only prove that the companies involved were exchanging

information. The Commission stated that:

“Although there is no evidence to suggest that, in this particular case, the parties to
the exchange of information agreement did fix quotas directly, the Commission
nevertheless considers that the object of the agreement bears a strong resemblance to
that of an outright quota-fixing agreement since it clearly aimed at dissuading the
parties from adopting aggressively competitive behavior towards each other and also

at achieving stabilization of their relative positions on the market.”

In the UK Tractors Case (F iatagri)148

, Commission’s scrutiny based on the exchange
of information identifying the volume of retail sales and market shares between the eight

main producers and importers of agricultural tractors in the UK. The Commission stated that:

“The exchange of information restricts competition because it creates a degree of
market transparency between the suppliers in a highly concentrated market which is
likely to destroy what hidden competition there remains between the suppliers in that
market on account of the risk and ease of exposure of independent competitive
action. In this highly concentrated market, 'hidden competition' is essentially that
element of uncertainty and secrecy between the main suppliers regarding market
conditions without which none of them has the necessary scope of action to compete

efficiently”

17 Case Fatty Acids OJ [1987] L3/17
1% Case T-34/92 Fiatagri & New Holland Ford v.Commission [1994] ECR 1I-905
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The COJ, in the Dyestuffs Case ,was asked to assess a decision condemning dyestuffs
producers of having engaged in a concerted practice by simultaneously increasing their
prices. The Court provided a broad definition of concerted practice(as mentioned above), but
nevertheless excluded conscious parallelism. In particular, the COJ held the advance price

announcements illegal, as an impermissible device of indirect communication:'#

“Here, the undertakings taking the initiative,...announced their intentions of making
an increase some time in advance, which allowed the undertakings to observe each
other’s reactions on the different markets, and to adapt themselves accordingly. By
means of these announcements the various undertakings eliminated all uncertainty
between them as to the future conduct, and in so doing, also eliminated a large part of
the risk usually inherent in any independent change of conduct on one or several

markets”. !*°

In the Sugar Case , the COJ has given reference to the  confact’ by stating that:

“Such requirement of independence does however preclude any direct or indirect
contact between such operators, the object or effect whereof is either to influence the
conduct on the market of an actual or potential competitor ...”"!

One of the leading cases is the Ziichner referring the topic in question, namely the
contact between the undertakings and the ‘exchange of information’ in that, in which a

holder of a bank account considered that the imposition of a charge resembling throughout

the EU Banks ran counter to the competition provisions of the EC Treaty, particularly Art.

' GERVEN / VARONA, op.cit, p.589
1%0 Case Dyestuffs, op.cit., paras 100-101
151 Case Sugar, op.cit, para 174
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81.The COJ decided on the case by a preliminary ruling procedure, “however the parallel
conduct exhibits the features of coordination and cooperation characteristic of such a
practice is capable of significantly affecting conditions of competition in the market,” in

addition held that:

«“...Between the banks conducting themselves in like manner there are contacts or , at
least , exchanges of information on the subject of , inter alia , the rate of the charges
actually imposed for comparable transfers which have been carried out or are planned
for the future and whether , regard being had to the conditions of the market in
question , the rate of charge uniformly imposed is no different from that which would

have resulted from the free play of competition”.'*

LANE contends that:

“Of course some information exchange is unobjectionable, and may be indeed be
beneficial to competition. What is pivotal is what is discussed; and the narrower

(more oligopolistic) the market the greater the value of information exchanged.”'*?

In the Turkish Competition law system, a matching approach to that of the EC
practice is observed with respect to the evaluation of the information exchanges and social
contact matters, still the Turkish Competition Act laid down no specific provisions
governing the issue, as the Competition Board held in the MAYA (Yeast Bread

Manufacturers) decision:

152 Case 172/80, Zichner v. Bayerische Vereinsbank, [1981] ECR 2021.
133 LANE, op.cit p.59-60
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“ In the determination of whether the parallel behaviors of the undertakings involve
an anti-competitive objective, it is a must to enlighten in advance the possible impact
of the oligopolistic markets on the firms. The parallel conduct of the undertakings
which perform commercial activity in an oligopolistic market can not solely indicate
concertation without being backed by additional evidence however they form
significant factors to display a concerted practice’s existence. Nevertheless, it should
be borne in mind that concertation can exist among the undertakings acting in an
oligopolistic market on condition that the like behaviors of which were provided
through the direct or indirect contact amongst. This direct or indirect contact can be
realised, yet differs as to the different circumstances of each case, by means of
holding meetings, exchanging information or making relevant informations public on
the market. The main purpose of the contact established is to make market more
transparent and to eliminate the uncertainty which makes for firms competing

available even so the conduct of which are dependent upon each.”***

d. Incompatibility with the Normal Conditions of Market

The second criteria which differentiates sole parallel behaviors from the practical
cooperation generating a concerted practice is the ‘incompatibility with the normal
conditions of market’ of the parallel conducts of related undertakings. IKIZLER considers
this aspect as the ‘objective criteria’ to be sought along with the ‘social contact between

undertakings’ in the valuation of the practical cooperation issue, adding that:

134 Decision Maya, no 00-24/255-13 and dated 27.06.2000 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp



80

“The more circumstances of a given market provide competitive climate for
undertakings the less parallelism occurs. In contrast, if market features offer a more
limited opportunity for competition then parallel conducts are directly triggered.
Because, competition ‘ shall mean the contest among the enterprises in the markets
for goods and services, which enables them to take their economic decisions
independently’(Turkish Competition Act Art.3)”.!>
The competition law literature, generally agrees this characteristic of the ‘practical
cooperation’ as an essential of which contributes the efforts of differing between parallel
conducts and concertation, identify it as ‘failure to justify sole parallel conducts due to
rational and economic grounds’ by the relating firms. ASLAN contemplates this facet as

one of the constituent elements of concerted practices, stating that:

“The concerted practices cannot be prohibited as long as the firms support those
conduct of whose by the economic and rational reasons ; thus, this factor constitutes
the ‘negation’ of the concertation. The Turkish Competition Act Art.4 laid down a

provision pertinent with this topic, the ‘presumption of concertation”*®

as endorsing
the chance for firms to disprove the accusations on the arguments other than the anti-
competitive motives...However, it should be contradictory to allow the anti-
competitive behaviors in the oligopolistic markets within the context of the ‘coherent
conduct’ notion. Certainly, the most intelligent conduct for the undertakings is to

evade competition and thus derive supra-competitive profit at the utmost amount. It is

indeed for firms to calculate their rivals’ possible responses when determining their

135 {KIZLER, op.cit. p.259
156 See.infra p.93
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market strategy, nonetheless, if all the undertakings in an oligopolistic market
collectively accomplish parallel behaviors in that case this may depend rather on a

‘practical cooperation’ more willingly than a ‘rational conduct’.”’

In the Dyestuffs Case the COJ ruled that:

“Although parallel behavior may not by itself be identified with a concerted practice,
it may however amount to strong evidence of such a practice if it leads to conditions

of competition which do not correspond the normal conditions of market...”"*®

One of the law-settling features of the Dyestuffs judgment related with the concerted
practices issue, is the need to take into account the very characteristics of the market in

question properly.'**The COJ stated that:

“ _.Therefore the question whether there was a concerted action in this case can only
be correctly determined if the evidence upon which the contested decision is based is
considered, not in isolation, but as a whole, account being taken of the specific

features of the market in the products in question”.'’

In the Sugar Case this fact was confirmed by the COJ as:

“The facts and considerations show that the applicants as well as lebaudy-suc and

sucre-union have knowingly substituted for the risks of competition practical

157 ASLAN, Rekabet Hukuku, p.84-85 See also TOPCUOGLU,op.cit.,p.198
158 .
Case Dyestuffs, op.cit, para 66
159 TEKINALP. 0p.cit., p204
160 Case Dyestuffss, op.cit. para 68
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cooperation between them leading in the end to conditions of competition which did
not correspond to normal market conditions . In this case those market conditions
were the results which the invitations to tender in question could have produced, if
each of the undertakings concerned had determined independently the quantities to be

offered and the amounts for which application was to be made”.'*!

In the Polypropylene Case the COJ reaffirmed the aspect in question as stating that:

“In the present case, the producers, by subscribing to a common plan to regulate
prices and supply on the polypropylene market, participated in an overall framework
agreement which was manifested in a series of more detailed sub-agreements worked
out from time to time ... Those schemes were part of a series of efforts made by the
undertakings in question in pursuit of a single economic aim, namely to distort the

normal movement of prices on the market in polypropylene”.'®>

The Woodpulp Case, however bears importance regarding the topic in question, the
reference should not be made here to avoid repetition, since the relevant parts of this case

shall be cited in the ‘proof of concerted practices’ part .

The Turkish Competition Board in the AMA4YA decision ruled that :

“ No direct or indirect evidence of interaction has been detected in the examinations

made in the premises of the yeast manufacturers to constitute a concerted practice

161 Case Suiker Unie, op.cit, para 577
162 Case Polypropylene, op.cit, para 95
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which may eliminate the uncertainty especially regarding the prices among them. It is
decided that the parallel price increases in the yeast market were not a result of a
concerted practice since the oligopolistic characteristics of the market in hand
necessitate firms to pursue their competitors’ conducts on prices. However the data in
concern indicate that the accused firms have raised their prices independent of the

relating costs”.'®?

In the TURKCELL/TELSIM decision the Competition Board was inspired from the
‘incompatibility with the normal conditions of market criteria. The case included
accusations of competition law infringements in the telecommunications sector in Turkey
either depending on a concerted practice and an abuse of joint dominance by the mobile
GSM operator firms, namely Turkcell and Telsim, via fixing GSM service prices in
combination, raising the prices harmoniously, posing difficulties in the calls made out of the
network and unsuitability of the mobile phones sold to their consumers with discount for the
other operator’s sim cards, as a result tying the purchasers to the service provided. Yet the
Board has revealed the existence of the facts claimed, turned the claim of illegality of the
actions down on the grounds that no concertation was realized between the accused firms
and all parallelism was caused because of the compelling conditions of an oligopolistic

market. The Board stated that:

“The prices imposed on the calls depending on either intra-network and inter-network
differ because of the varying costs stemming from the fact that the operators utilize

solely their own infra-structures for the intra-net calls and for the rest of the calls

163 Decision Maya, op.cit., p.12
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infra-structures of other operators or Turk Telecom’s are in use, the price

differentiation was hence justified through this ground”.'s*

As it is by far seen that the Competition Board, after determining the existence of
parallel behaviors between the said firms, attempted to scrutinize whether this similarity was
a consequence of a conscious scheme. What was done was nothing but an implementation of
the criteria in question, given that this principle is of vital importance in differing between
the concerted practices and the rational parallel conduct. A narrow or broad interpretation of
the ‘normal conditions of market’ conception may lead to swap of the types of conduct

which are close to both concepts”.'s’

3.4.4. ‘Object or Effect’ to Prevent, Restrict or Distort Competition

a. In General

Article 81 of the EC Treaty refers to agreements, decisions of associations of
undertakings and concerted practices “which have as their object or effect the prevention,
restriction or distortion of competition within the common market.” The phrase ‘object or
effect’ must be read disjunctively. The precise purpose of an, e.g. agreement, must first be
ascertained by examining its terms in the context in which they will have to be performed.
Where it can be seen that the purpose, if achieved, will entail the prevention, restriction or
distortion of competition to an appreciable degree, there will be no need to go and show that

such has in fact been the outcome.(objecf)Where, however, the implications an agreement

1% Decision Telecom, no. 99-57/614-391 and dated 14.12.1999 hitp://www.rekabet.gov.tr/rekabet_ihlalleri.asp
165 IKIZLER, op.cit. p.263
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may have for competition are less clear-cut, it will be necessary to undertake an analysis of

economic conditions of relevant market'® (effect)

To be caught, arrangements must have as their object or effect the prohibited effects
on competition. The COJ held in Consten and Grundi %7 Case that there is no need to
examine the effects of an agreement if its object is to restrict competition. The COJ said that
the object of the agreement was to restrict competition between Consten and Grundig and
any other dealers. It had properly taken into account not just the agreement in issue but the
whole network of Grundig distribution agreements, which clearly attempted to insulate the
national markets from competition from other distributors of the same brand.'®® The most
important issue facing competition authorities in this respect is to distinguish between
agreements which do not distort competition and agreements which do distort in a market at
large'. The COJ ruled that the restrictions which fall outside the scope of Art.81 are those

which are ‘necessary to bring the product to the market’.

In Societe La Technique Miniere v. Maschinenbau Ulm Case, the COJ stated that if
an agreement, considered in its economic and legal context, does not have the object of

restricting competition :

“The consequences of the agreement should then be considered and for it to be
caught by the prohibition it is then necessary to find that those factors are present

which show that competition has in fact been prevented to an appreciable extent. The

16 WYATT / DASHWOOD , op.cit., 362

167 Case Consten and Grundig, [1966] E.C.R. 299, at p.341

168 KORAH., op.cit.,p.63

19 NICOLADIES,P., ‘An Essay on Economics and the Competition Law of the EC’, Legal Issues of
Economic Integration,2000 ,Vol.27,p.54
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competition must be understood within the actual context in which it would occur in
the absence of the agreement in dispute. In particular, it may be doubted whether
there is an interference with competition if the said agreement seems really necessary

for the penetration of a new area by an undertaking”. 170

The prevention, restriction or distortion of competition is of course the very heart of
Art.81.There is nothing legally to be distinguished amongst the three terms. A price fixing
cartel may normally be said to restrict competition simply because it is the term which first
springs to mind to describe that state of affairs, whilst the majority of the vertical agreements
probably distort it more than they restrict. Any conduct which prevents, restricts or distorts

competition is equally prohibited, and the three taken together admit of a very wide ambit. e

The COJ has developed and specified the meaning of distortion of competition by
adding that competition must be prevented, restricted or distorted to an appreciable
extent.'”’For instance, an ‘exclusive dealing agreement, even with absolute territorial
protection, may having regard to the weak position of the persons concerned in the market
and the products in question, escape the prohibition of Art.81.’In other words, the de minimis
not curat lex legal principle also applies to the Community competition rules.'” De minimis
principle indicates that ‘insignificant facts ¢ are not included within the reach of law, as in
the case, the restrictive practices which are of no relevant effect to the market are not

covered within the prohibition of competition law.

1"%Case Societe La Technique Miniere v. Maschinenbau Ulm,[1966] E.C.R.235, at pp.249
171 .
LANE, op.cit., p.79
172 For more details, See the ‘Commissions Notice concerning Agreements of Minor Importance’ of December
19,1977(0.J. 1977,C.313/3)
"MATHIJSEN, op.cit.,p,173
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Article 4 of the Turkish competition law Act has also called for restrictive practices’,
directly or indirectly ,to prevent, distort or restrict competition actually or threaten to
restrict, distort or prevent in order that said practices may be prohibited. However, the said
Act expands the scope of the provision as prohibiting the agreements which have either its
object or effect as well as the possible impact of which to distort, prevent or restrict
competition. .. This regulation means that the agreements which have as their potential effect
to restrict any likely competition may be assessed within the framework of Art.4.'"*

In one of its decisions, the Turkish Competition Board has referred to the triviality of

the conduct(de minimis), by stating that:

“While, as to the said allegations, there exists no significant market participation by
the accused firms which may prove to influence competition in the extensive
economic sense ; the legal fact in question rather consists of reprisal of a number of
dealers by several bakeries on account of ceasing trade with them, through making
use of their close relationships with the other rivals or pressurizing the customers or
the wholesalers of the dealers in dispute. Then again, it is not considered likely for
these slighter amount of firms subjected to accusations to restrict or distort

competition by an agreement or a concerted practice”.'”

7 BADUR.,op.cit.,p.81
'3 Decision Firincilar, no. 00-32/338-192 and dated 29.08.2000 http:/www.rekabet.gov.tr/rekabetihlalleri.asp
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b. Evaluation of the Concerted Practices within the Scope of the Object or Effect to

Prevent, Restrict or Distort Competition

Primarily, the concerted practices do not feature an eminent difference compared
with the agreements and the decisions of associations of undertakings with reference to the
‘effect’ issue. Namely, if a concerted practice concluded between the undertakings had
influenced the competition in the relevant market adversely, then the competition authority
should not need to prove its object or the possible impact on the market since the actual
consequences of which were already felt by the participants of the market and the consumers

as well.

However, the analysis of the concerted practices within the ‘object’ criteria is not
quite uncomplicated referring to the former question of ‘effect’ and requires an accurate
assessment. Should a concerted practice may be held unlawful as regards its ‘object’
without having been established an action on the market with regards to the very meaning of

‘practice’ which suggests a requirement of a concrete accomplishment?'”®

A number of scholars argue that the expression of ‘practice’ requires a real
completion on market without which a concerted practice should not be established or

claimed.!”” AKINCI asserts that :

“The swap of concertation to an anti-competitive activity on the market is the
‘practical’ aspect of concerted practices. It cannot be maintained that the concertation

which is composed solely of conscious parallelism or similar attitude between the

176 IKiZLER. ,op.cit. p. 264
177 See AKINCI, opcit., p. 158, SANLI, op.cit., p. 86, TOPCUOGLU, op.cit, p.211
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firms runs counter to competition law as long as it remains ‘would-be’ instead of
being operational. In contrast to the contracts(and agreements), it is a matter of will
for the firms to abide by the terms agreed upon since the concerted practices are not
inherently binding. Therefore, the claims of collusion include the concertation which

is realised also in practice.”'”®

If indeed a concerted practice requires the proof of an effect on the market while it is
not necessary to establish such effect in case of an agreement, the dividing line between an

' In his opinion on the

“agreement” and a “concerted practice” becomes very important.
Dyestuffs case, Advocate Generale MAYRAS saw parallel conduct as necessary ‘objective
element’ and suggested that for a concerted practice to exist the participant undertakings
must have acted in the same way.'*

In the Polypropylene case, The Commission recognized that during certain meetings
the producers might have failed to reach a consensus on the course of action to be followed.

Nevertheless, it considered that such meetings and communications which had taken place

there constituted a concerted practice.'**However the defendant firms argued that:

“ A ‘concerted practice’ requires joint parallel or co-ordinated action on the market
on the part of the undertakings and necessarily requires as a constituent element the
actual adoption by the participating undertakings of coordinated conduct on the
market. To reduce the concept of concerted practice to what is only one constituent

element (concertation) whilst ignoring the second element (conduct), as the

178 AKINCI, op.cit.,p.158

17 GERVEN / VARONA, op.cit, p.598

130 Case Dyestuffs, op.cit., para 619

'8l Case Polypropylene, Commission Decision 86/398/EEC of 23 April 1986, O.J. 1988,L 230/1
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Commission does, would enable the Commission to censure an undertaking on the
ground that it had had contacts with its competitors in circumstances where such
contacts do not even have the slightest effect on its conduct or it did not even have

the intention of allowing them to have such effect.”'®

The Commission rejected the said claim as the argument revolves around the
meaning of the word "practice". It opposed the argument advanced by the applicant that the
word has the narrow meaning of "conduct on the market". In its view, the word could cover
the mere act of participating in contacts, provided that they have as their purpose the
restriction of the undertakings' autonomy.”’**The CFI ruled regarding the mentioned

assertions in the following manner:

“Accordingly, not only did the applicant pursue the aim of eliminating in advance
uncertainty about the future conduct of its competitors but also, in determining the
policy which it intended to follow on the market, it could not fail to take account,
directly or indirectly, of the information obtained during the course of those
meetings. Similarly, in determining the policy which they intended to follow, its
competitors were bound to take into account, directly or indirectly, the information
disclosed to them by the applicant about the course of conduct which the applicant

itself had decided upon or which it contemplated adopting on the market.'**

Although the CFI does not seem to have gone so far as to state that concertation in

itself constitutes a concerted practice, in case of recurrent concertation, the Commission will

132 1bid, paras.107-109
183 1bid.,para 114
18 Ibid.,para. 123
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not be required to prove that such concertation has been followed up with parallel market
behavior.'*’

IKIZLER commented on the subject as follows:

“The opinion which stipulates an actual conduct on the market for the existence of
concerted practices derives mostly from the narrowly interpretation of the word
‘practice’. However, the ‘practice’ notion, in the broad scope, involves also the
preparatory steps(contacts) of achieving a common strategy of the firms, such as
holding meetings. The exchange of information between the undertakings, whether
realised directly by gatherings or indirectly by the announcements, should be
undoubtedly utilized by firms when determining their market policies and be means

for collusive purposes.”'®®

The Turkish Competition Act also declared the concerted practices the object or
effect of which to prevent, restrict or distort competition void, additionally introduced the
phrase of “possible impact’ and thus expanded the scope of prohibition as including the

potential markets in the coverage of competition law.

The Turkish Competition Board stated in its related decision, namely BIMAS, that:

“No related documents were attained in the inquiry of the three firms which uncover
that the transactions were performed in accordance with the prices announced in
advance. On the contrary, it was observed that the three firms considered the
catalogue prices as an introductory figure and applied various discounts on these

prices by different ratios and still no strict evidence was obtained to indicate that

'* GERVEN,G.V./VARONA,E.N,, op.cit, p.599
16 IKIZLER., op.cit.,p.266
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these discounts in question were determined by a concerted practice or an agreement
which may distort the free market conditions or prevent firms’ opportunity to bargain
with customers. In fact, the investigation initiated ex officio depends upon the
similarity of the catalogue prices, although it should be borne in mind that the
unearthing of the documents which confirm the defense of the firms that the
resemblance is not inherently anti-competitive due to the application of price cuts
amounting almost to %80-85 on the first prices as a result of fierce competition
amongst them; therefore it was decided that as far as the accused firms concerned a
breach of Art. 4 of the Competition Act by a concerted practice or a decision has not

been established.”'®’

The Competition Board furthermore held in the MOTOR (Motor Replacement

Market) Decision that :

“As a consequence, a major difference between the agreements and the concerted
practices is that the concerted practices comprise merely the conduct which was put
in practice, quite the opposite the agreements include additionally the concurrences

that remain probable.”*®

The BIMAS and the MOTOR decisions indicate that the Turkish Competition
Authority is not that prone to preclude concertation which was not pursued through due
actual implementation on the relevant market as in opposition with the EC Courts and

Commission which consider sole concertation -even not being followed in practice or the

'*" Decision Bimag, no 00-4/41-19 and dated 1.2.200d0 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
158 Decision Motor, op.cit., p.20
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alleged behaviors of firms do not match with the agreed facts - illegitimate as taking in hand
the ‘object’ aspect of concerted practices in a broad sense so as to cover such collusive

conduct.

The next part of this study is to explore one of the central features of concerted
practices, namely the ‘proof of concertation’, which issue requires an exact and thorough

analysis both by referring to the pertinent practical and theoretical aspects.

3.5. The Proof of Concerted Practices

3.5.1. In General

The very existence of the subject of an action may only be established through the
determination of actuality of the legal facts which are formally linked with its emergence
and/or termination. Thus the process of making the courts/tribunals convinced with respect
to the presence (or nonattendance) of the said facts underlying the claims or the defenses of
the parties is called as the ‘proof’ procedure.'® The ‘proof’ notion is one of the most
important matters of law also including the Turkish legal system. The verification(proof) is
an activity of inducement so as to give an impression about the elements of a legal norm
envisaging the focus of the claim has indeed taken place. The means of substantiation

advanced by the parties on this direction are called as ‘evidences "(indications)"*®

A shortcut would be to state that any dispute comes down to a matter of proof. In

civil law, plaintiffs are required to prove their right to take action and to substantiate their

139K URU.B /ARSLAN.R/ YILMAZ E. Medeni Usul Hukuku, 8 edi, Ankara, Yetkin Publishing,1996,p.340
190 YILMAZ,E. Usul Hukukgusu Goziiyle Tiirk Rekabet Kanunu, Persembe Konferanslart,1999, p.82
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claims. In criminal law, and in civil cases involving unfair competition, either the victim of
unlawful practices or the authorities must establish the existence of such practices, thus
leading to conviction of the offending business. But standards of proof can vary in strictness,
depending on whether the case in question is a criminal matter or a civil one.'”'In a typical
civil case, two parties dispute whether one of them has broken some rule. If the Court
decides that one of them has broken the rule, damages will be awarded to the other party.
The Court will receive and evaluate evidence in order to decide what happened. The court
can never be completely certain about what happened in the past, therefore this factual

determination need only be made to a degree of probability."**

3.5.2. Proof of Concertation

The crucial issue, having established the legal definition of what constitutes a
concerted practice, is to deal with the problem of proof. In particular, one must consider
whether it would be legitimate for the Commission or EC Courts to hold that there is a
concerted practice where there is no actual evidence of contact between alleged conspirators,
but only circumstantial evidence such as a history of parallel pricing and contemporaneous
price rises. Proving a concerted practice may be a delicate task and care has to be taken to
preserve the distinction between coordinated market behavior and parallel behavior resulting
from decisions by traders which have been independently arrived at. Such innocent

parallelism may, in particular, entail the exercise of the right, acknowledged by the COJ in

'"! LEONNET,]. Standards of Proof In Competition Cases, Judicial Enforcement of Competition Law,
Competition Policy Roundtables-OECD, 1997 http://www1.o0ecd.org/daf/clp/Roundtables/jug22 HTM
2 REDMAYNE, M., “Standards of Proof In Civil Litigation’, The Modern Law Review,1999,V.62, p.167
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Sugar'®® and Ziichner'”* | to “adapt intelligently” to the decisions of competitors, of which a

trader has become aware in the ordinary course of his business.'”

The initial issue needs to be resolved referring to the very topic is the ‘burden of
proof’(onus probandi). The burden of proof is not a stipulation but a duty which imposes the
responsible side to substantiate his claims that are under inquiry. For example, when the
burden falls on the claimant’s side to prove the necessary facts in justification of the
relevant allegations, the suit shall hence be rejected when he fails to do 50."”% As to the
question of who shall assume the burden of establishing sufficient proof of the concertation,
it has been traditionally established that in a procedure initiated by the Commission, it is the
latter that should fulfil its duty of proving that the charges it imposes are sufficiently
founded. However, in a situation in which a parallel behavior is used as sole proof of the
concerted practice, one could argue that upon proof of the parallel behavior, the burden of
proof shifts to the defendants and they have to prove there is an alternative plausible

explanation for the parallel conduct."”’

In Compagnie Royale Asturienne des Mines (CRAM) Case, the decision of
Commission subjected to Court’s scrutiny which included the claims of the simultaneous
termination of deliveries to a Belgian customer, i.e. Schlitz, by undertakings Asturienne and
Rheinzink of Germany to protect German market from parallel imports constituted a

concerted practice. The COJ established in the judgment that:

198 See Sugar, supra, footnote 81.

194 See Zilchner, supra, footnote 152.

195 WYATT / DASHWOOD, .op.cit., p.359

196 KURU /ARSLAN / YILMAZ, op.cit., p.342
197 GERVEN / VARONA, op.cit, p.604
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“...the cessation of deliveries to Schiltz by Asturienne , and the moment at which that
cessation took place , can be explained by considerations arising from the financial
relations between Asturienne and Schiltz . It follows from the foregoing that the
commission has not produced sufficiently precise and coherent proof to justify the
view that the parallel behavior of the two undertakings in question was the result of

concerted action by them ”'*®

The Commission, as the responsible body to set out legal proceedings in case of a
competition law breach, by its own initiative or upon by application, is liable to validate its
claims by means of direct or indirect evidences. The direct evidences are generally the
written(documentary) evidences of collusion, such as recordings of meetings, letters or other
straight devices of communication. The Sugar,'”® Polypropylene®® and Cartonboard®” are

the primary decisions in which the Commission relied on due documentary verifications.

The Commission considered in the Carfonboard decision that the major cartonboard
producers in Europe had agreed in advance on so-called ‘price initiatives’, by sending out

letters to customers announcing price increases. 22

Proving a concerted practice may be a problem where no sign exists of an interaction
between the undertakings. In this case , the competition authority should rely on the indirect

evidences of collusion, that is to say the circumstantial (presumptive) evidences. The

'® Case Compagnie Royale Asturienne des Mines (CRAM) v. Commission [1984] ECR 1679 paras. 18-20
199 See Sugar, supra, footnote 81.

20 See Polypropylene, supra, footnote 27.

! Case Sarri6 SA v Commission (Cartonboard) [1994] L243/1.

%2 SOAMES, op.cit., p 24.
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presumptive evidences are the indications not demonstrating the existence of precise facts of
contention but the data by which the presence of the legal verities may be inferred from. The
circumstantial evidences may prove to be adequate to indicate a concerted practice exists
providing ‘the status and circumstances’ justify the claim so. However, the use of
circumstantial evidences prompted a debate in which it was argued that the concept is too
fuzzy that it may cover any kind of conduct and thus may lead to unjust conclusions.*®®

LEONNET argued relating the matter that:

“In competition law, the admissibility of presumptive evidence is a necessity when
economic agents agree to act in collusion without leaving any written or electronic
traces. Some twenty years ago, it was still possible to find written documents that
could be used to establish collusion. But today, silence is the rule. As a result, it is
necessary to make use of presumptive evidence in respect of agreements without any

formal legal framework, i.e. based on concerted practices.”*

The COJ in its several judgments have considered the circumstantial evidence of
concertation as acceptable ; such as meetings among the firms, joint gatherings of
administrative bodies, simultaneous price increases, uniformity in the discounts or

promotions, refusal to supply the identical customer...2%

The most recent and important case in this area, is the Wood Pulp®® Case, involved

an appeal from a Commission decision which imposed fines on the majority of the 57 wood

283 TEKINALP / TEKINALP , op.cit., p.340

2% [ EONNET , op.cit.

205 TEKINALP, op.cit., p.206

206 Cases (Woodpulp) C-89/85 Ahlstrém OY v Commission [1993] CMLR 407

4!
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pulp producers established principally m North America and Scandinavia who were found to
have infringed Art.81 by concerting on prices for bleached-sulphate wood pulp, announced
quarterly for delivery to the EC during periods from 1975 to 1981 and on prices charged for
the pulp producers in certain Member States during that period.?”” **® The two important

questions addressed by the Woodpulp judgment relevant with the subject-matter are :

e whether parallel behavior, without any prior concertation, can be caught by Art.
81(1),
o and whether parallel behavior can constitute sufficient proof of a concerted

practice.”®

Given that the answer to the former problem has been dealt within the subsequent
chapters, it is to be mentioned here the latter aspect of the very case, namely the facet of
which is related with the proof question. Woodpulp was the COJ’s swansong in competition
law, the last case following the establishment of the CFI in which it exercised sole
jurisdiction on consideration of matters both fact and of law, and it marks a significant
increase in the degree of rigor required in the economic analysis necessary to show
concertation.’® The Commission put forward its claims to corroborate the concertation has
in fact taken place on two main aspects : Firstly , it considered parallel conduct of the wood

pulp producers as collusive which includes the quarterly price announcements, simultaneity

27 RODGER,B.J. ‘Oligopolistic Market Failure:Collective Dominance versus Complex Monopoly’, European
Competition Law Review, 1995, V.16, p.21

2% The other two major dictums of the Woodpulp Case are the ‘extra-territorial application of EC competition
rules’ and ‘the procedural shortcomings conducted by the Commission’ , which shall not be mentioned here
since they are considered irrelevant with the focus of the study.

% GERVEN / VARONA, op.cit, p.580

M0 ANE, op.cit., p. 57.
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of these announcements and similarity of the announced prices ; secondly the direct and
indirect exchange of information on prices were deemed as evidences of a concerted scheme.
The wood pulp judgment sets out the following standard for accepting parallel conduct as

sufficient proof of a concerted practice :

“...parallel conduct cannot be regarded as furnishing proof of concertation unless

concertation constitutes the only plausible explanation for such conduct." *!

However the Woodpulp judgment is not innovative in this respect, as twenty years
earlier, the Dyestuffs judgment had established a dictum with regard to the use of parallel
conduct as presumptive evidence?? The Court paid a particular heed on the very
characteristics of the relevant market of wood pulp in its judgment and reference has been
made in the various occasions that the valid business concerns are of vital importance for the
undertakings and these may form the justifying grounds for the parallel conduct instead of

being the reasons for impeachment. The COJ ruled on the matter as follows:

“.the system of price announcements may be regarded as constituting a rational
response to the fact that the pulp market constituted a long-term market and to the
need felt by both buyers and sellers to limit commercial risks. Further, the similarity
in the dates of price announcements may be regarded as a direct result of the high

transparency, which does not have to be described as artificial. Finally, the

21 Case Woodpulp, op.cit., para 71.
212 Case Dyestuffs,op.cit., para.66
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parallelism of prices and the price trends may be satisfactorily explained by the

oligopolistic tendencies of the market...”?"

It is fair to say that the following three features will certainly play a predominant
role: number of undertakings on the market ; the homogeneity of the product ; and the
availability of information to competitors(transparency). GERVEN \VARONA refers to

Prof. JOLIET’s opinion vis-a-vis the actual topic as :

“Conscious parallelism was not a plausible explanation in the dyestuffs market since
the products were not homogeneous and the market was not transparent. As a result,
the simultaneous price announcement could justifiably be seen as precise and

coherent evidence of prior concertation.”?'*

Additionally, in the Woodpulp case, the COJ ruled as inadmissible the documentary
evidence relied on by the Commission to prove the existence of meetings and contacts
between the producers, since it was unable to specify between which firms the concertation
established by each telex or document took place and over what period. As a result the
judgment in Woodpulp confirmed that Art.81 of the EC Treaty cannot be applied to non-
collusive behavior and that it is not sufficient for the Commission to rely on parallel
behavior as proving, of itself , the existence of concertation contrary to Art. 81(1) unless,

after detailed economic analysis, that is the only plausible explanation.?"®

13 Case Woodpulp, op.cit., para 126.
214 GERVEN /VARONA, op.cit, p.604
215 SOAMES, op.cit., p.28-29



101

In the Turkish competition law, the burden of proof issue was governed by a specific

norm, namely Art. 59(1) of the Turkish Competition Act, as follows:

“In cases where those who have damages, submit evidences to the judicial authorities
concerning the existence of an agreement or any indication that the competition in the
market is distorted, in particular on market sharing, stabilization of the market price
for a considerably long time period, price increases by the enterprises in the market at
close time intervals, the burden of proof for proving that the enterprises are not

engaged in a concerted practice shall be shifted to the defendants.”

The ones who claim that a concerted practice has occurred, should have completed
the burden of proof by substantiating the facts which indicate the existence of the parallel
behaviors conducted between the alleged firms in the presence of the competent authority
who is in charge of settling the dispute. Defendants of such an accusation may avoid liability
either by proving that no parallelism may be argued or these conduct of whose were such
results of plausible grounds. The economical justifications are the primary reasonable
grounds to be assumed; such as cost increases relating the raw materials as a rationalization
of the parallel price increases or factual transportation difficulties as rationale of the claim of
market partition.?'® The parties may benefit from a large variety of proofs as Turkish

Competition Art.59(2) laid out :

“Existence of restrictive agreements, decisions or practices can be proved by any

type of evidence.”

216 TOPGUOGLU, op.cit. ,p.205



102

Also the parties may refer to all kinds of evidence and means of proof set forth in

Chapter Eight Part Two of the Civil Litigation Procedures Law.?!”

3.5.3. Presumption Of Concerted Practices

A presumption is an option which makes inference of an unknown fact or a
consequence from a recognized negative or a positive event available. The presumptions are
considered in two main headings as : actual(physical) presumptions referring to the norms
stemming from the living experiences ; and legal (lawful) presumptions which refers to the
written sources of law. The presumptions bear particular significance as regards the law of
proof and as a rule they prompt the burden of proof to swap. This is just the case which was
decreed by the Turkish Competition Act Art.4 (3) in which the burden of proof is switched
to the defendants who are subjected to inquisition and thus required to disprove the claims of

an alleged concertation.*'®

The proof of concerted practices, particularly the institution of the causality between
the parallel behaviors and the connections among undertakings, is a difficult task. Because of
this very fact, a presumption of concertation was established by the Turkish Competition

Act.?'® The Art. 4(3) and 4(4) of the Turkish Competition Act are as follows:

27 Turkish Competition Act Art. 47(5). Also See Turkish Civil Litigation Procedures Code, No.1086, Articles
236-374

28 Y1 MAZ, op.cit., p.98

2 BADUR, op.cit., p.69



103

“In cases where the existence of an agreement cannot be proved, if the price changes
or the balance of supply and demand or the areas of activity in the markets of the
enterprises concerned are similar to those of the markets where competition is
prevented, distorted or restricted, this constitutes a presumption that the enterprises

concerned are engaged in a concerted practice.

Each such party thereto, may avoid liability if the contrary is proven on economic

and rational grounds.”

Art 4(4) of the very Act provides a rebuttal evidence for the defendants to deny the
presumption of concerted practices by a confutation depending on the due economic and
convincing rationales. In fact, the inclusion of this presumption which may be refuted by
rational and economic reasons is considered very appropriate, since in such cases,
particularly the ones which include markets marked by their oligopolistic characteristics, the
proof of a concerted practice by the Competition Authority may pose immense

difficulties.?*

Neither the EC Treaty nor the ECSC Treaty have introduced an equivalent of the
very presumption in relation to the concerted practices. Therefore, the burden to demonstrate
that an anti-competitive accomplishment has taken place in breach of Art 81(1) falls on the
Commission. However, both the COJ and the CFI have considered the use of circumstantial
evidences as acceptable by the Commission in the relevant cases®' and this approach to the
law of proof recalls a case-law establishment of the said presumption of concertation in the

EC competition law.?**> For instance, as aforementioned in the above sub-chapter, in the

20 Ibid, p.70.
2! See supra. p. 92-93
*2 [KIZLER , op.cit., p.269
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Woodpulp judgment the COJ was not satisfied by the sole demonstration of parallel
behaviors and accepted an alternative explanation which denies the concertation allegations
depending on the economical features of the relevant market , an attitude that bears

resemblance to the rebuttal proof of the Turkish Competition Act Art. 4(4).

There is a scholarly discussion regarding the assessment of the presumption of
concerted practices among the Turkish competition law authors, particularly focusing on the
terms of the notion that are required to be met by the Competition Authority. TOPCUOGLU

argues on the relevant issue as follows:

“As a matter of fact, the claim of a concerted practice shall be performed through
the exposition of initially the existence of the parallel conduct and subsequently the
contact(corroboration) amongst the alleged parties and consequently of the facts
revealing the competition was impeded or restricted on the relevant market.
However, the Turkish Competition Act relieved these requirements in favor of the
claimants by means of the presumption of concertation. The Competition Board (or
the ones who suffered impairment by the anti-competitive conduct) may be deemed
to have completed the burden of proof exclusively by proving the parallel behaviors
among the charged firms, regardless of a need to demonstrate the facts concerning
the interaction among the undertakings or the case of prevention or restriction of the

competition 2%

Conversely, ASLAN disagrees with the opinion mentioned above by giving

reference to the relevant Articles of the Turkish Competition Act -Articles 4(3) and 59(1)-

#3 TOPCUOGLU, op.cit., p.205
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stating that :

“The presumption of concertation divided up the burden of proving the concerted
practices between the Competition Board and the undertakings concerned. The
Competition Board is to prove the parallelism between the indicted firms and the
effect that the competition was in reality prevented or restricted. Then, the defendants
should prove the contrary that they have not engaged in such a conduct or the alleged
behaviors have been triggered because of other rational or economical grounds but

not by a conscious plan,”?**

The Turkish Competition Board in the MAYA (yeast bread manufacturers) decision
held that the parallel behaviors detected among the undertakings may not solely give rise to
the inference of a concerted practice without being supported by additional evidences, yet
they could constitute important indications in relation to the claim of concertation. The
Board evaluated the yeast bread market as on oligopolistic one which is featuring a
homogeneous product and including a small number of undertakings each of which are of a
considerable size; hence, by taking these facts into consideration, accepted the defenses of

the defendants as rational and economical grounds for disproof. 22°

In the ISDEMIR decision, The Competition Board confirmed the negation of

concertation claims on rational and economic grounds, as follows:

4 ASLAN, Rekabet Hukuku, op.cit. p.86-87
% Decision Maya, op.cit, p.13
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“It was a recognized fact that, as parallel to the world-wide economic crisis, the
charges for freight that are underlying the basis of the coal transportation tender have
gone through a rebate and this drop tendency in the prices have caused to arise a
fierce competitive environment relating the bids. It was also observed that the
proposed charges for freight are almost equal and/or above the current prices. As a
result, the accusation of an agreement or a concerted practice which is supposed to be
existing among the tenderer undertakings was short of any rational or economical

grounds.”**

In the MILK FIRMS decision, the Competition Board made a further reference to the

rational and economical grounds meant for the rebuttal of the presumption of concertation as

follows:

“The purchaser firms of raw milk were involved in such a conduct that could most
likely be explained by economical rationales. The limited amount of milk procured
by the relevant undertakings in the bids was a necessity which stemmed from the
non-storable nature of the product in question. Also, the acquisition of the raw milk
particularly from the local villages was believed as an economical necessity which
was a normal result of the object to minimize the transportation costs Therefore, the
parallel behaviors of the alleged firms were justified through these mentioned rational

and economical reasons.”?*’

%26 Decision Isdemir, no 99-59/639-406 dated 15.12.1999 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp

227.

Decision Milk Firms, no 00-11/109-54 dated 23.03.2000 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
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GURKAYNAK, in his article which is analyzing the presumption of concerted
practices in the Turkish competition law, criticized the utilization of the said norm by the

Competition Board, asserting that:

“The Turkish Competition Authority is obliged to take into consideration the
availability of facts that are already accepted as economical and rational explanations
of parallel behavior by modern competition law regimes. For example, the Wood
Pulp decision of the European Court of Justice teaches us that conscious parallelism
in itself is not normally sufficient to prove a cartel, at least where paralle] behavior
can be plausibly explained by the market. Therefore the presumption of concerted
practice should not be interpreted as a legal mandate allowing the Turkish
Competition Authority to proceed with a full investigation in each case with a
uniform type of finding (i.e. parallel behavior).Presumption of concerted practice
should be used by the Turkish Competition Authority to the extent it is deemed to
serve the purpose of establishing the truth regarding an alleged violation of

competition law.”2

The issue under consideration bears great concern regarding the implementation of
the concerted practices and to what extent the said concept may be employed to govern the
oligopolistic markets which do not introduce an agreement or a conscious scheme. The
conclusion part shall recall this matter considering our remarks in relation to the issue,

however the subject of ‘collective dominance’ and its relevance with the concerted practices

8G.GURKAYNAK, ‘Shifting the Burden of Proof in Turkish Competition Law”, Global Competition, p.29
http://www.whitecase.com/article_shifting burden_turkish_competition_gonenc_gurkaynak.pdf
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is deemed as fundamental to take in hand subsequent to having mentioned the

consequences of the concerted practices.

3.6. The Legal Consequences of the Concerted Practices
3.6.1. The Nullity

The consequences(sanctions) expressly provided by the EC law for conduct
prohibited by Art. 81 (and 82) are the fines the Commission may impose under the
regulation 17 and, by virtue of Art. 81(2) the nullity of those provisions in a contract that
restricts competition contrary to Art. 81.%*° Under Art 81(2) an agreement violating article

81(1) ,s automatically void ab initio and without a prior decision by the Commission.**°

Where Art.81(1) has been found to apply to any agreement an important consequence
is that the agreement, or relevant parts of it, is void. Because of the nature of the prohibition
there need not be any formal decision to the effect that Art. 81(1) applies for this to be the
case. Thus any national court dealing with the issue may find a contract or parts of it are void
where one of the parties to an action can demonstrate that Art 81(1) applies to the

situation. ! The Competition Act has laid down in the Art 56 that:

“All agreements and decisions of the associations of enterprises which are contrary to

Article 4 of this Law are void.”

2 KORAH, op.cit., p.153

0 ZEKOLL, J. “EC Competition Law and National Competition Laws: Compatibility Problems from a German
Perspective”, Vanderbilt Journal of Transnational Law, 1991,Vol.24,n0.1,p.82

1 LANE, op.cit., p.135
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The invalidity is in the first sense seems inapplicable due to the fact that the
concerted practices are excluded in this provision and they are inherently short of the form

of an agreement(or decision).

However that does not mean that they are not subject to sanctions, the concerted
practices which are in breach of either the Art. 4 of the Turkish Competition Act and the EC
Treaty 81(1) shall be prohibited If the concertation is not ongoing at the moment then its

illegality might be ascertained. .

3.6.2. The Penalties

Where the Commission finds that a breach has occurred, it may by decision require
the undertakings or associations of undertakings concerned to bring such infringement to an

end.*

(termination) The Commission may also order any remedial positive action necessary
to cure the breach of Art 81(1) or 82.The power of positive compulsion is limited to the
extent appropriate and necessary to restore compliance with the rule infringed. Art 15(2) of
the Regulation 17 provides fines of up to 1 million € (Euro), or 10 percent of the turnover
for the previous year, for intentional or negligent infringement of Art 81 or 82. There is also
no difference to be drawn among agreements, decisions of associations or concerted
practices in imposing fines for infringement of Art 81(1).In order to ensure prompt

compliance with a decision the Commission may also impose a liquidate (periodic) penalty

payment of up to € 1000 per day.?*

B2 IKIZLER, op.cit. p.272
23 See Reg. 17. Art 3(1)
4 See Reg.17 Art. 16
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The Turkish Competition Act has regulated the “administrative penalty payments” in
its Chapter 3, including fines(Art.16), periodic penalty payments(Art 17), nature and
enforcement of fines imposed pursuant to the Act(Art 18) and finally time limitations for
fines and periodic penalty payments(Art. 19).The Competition Act has adopted exclusively
the administrative penalties within the context of legal consequences and any jail sentence
was not regarded necessary by the law-makers, as in opposition with the anti-trust

regulations in the US which envisage the confinement of offenders of the relevant law.

3.6.3. Compensation of Damages

The EC Treaty includes no relevant provisions in relation to the indemnification of
the damages stemming from the concerted practices (agreements and decisions of
associations of undertakings as well) in breach of Art 81.The issue shall be settled by
means of the national jurisdictions of the Member States and the claimants of such a

compensation may seek their rights through the Member States’s Courts.

In the Articles 57,58 and 59 the Turkish Competition Act established the pertinent
essentials to govern the matter, counting the right to compensation, compensation of

damages and burden of proof. According to Art. 57 :

“Anyone who by a decision, an agreement or a practice contrary to this Law,
prevents, distorts or limits competition or abuses dominant position in the market for
goods and services, shall recover all kinds of damages of the persons who have
damages as a result of those practices. If damages occur as a result of the practices of

more than one person, those shall be jointly and severally liable for the damages.”
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The Art 58(1) regulates the fundamentals in the calculation of the damages arising
from the violation of the Act and the second paragraph of which decrees an intensified right

of compensation.?’

It is argued that Art 58 (2) necessitates the proof of ‘heavy negligence’ by the
claimants of compensation in the case of a concerted practice in order to seek ‘intensified
right of compensation’. This approach mostly depends on the wording of the very Article
which specifies both the agreements and decisions but counts out the concerted practices
therein. The ‘heavy negligence’(culpa lata) notion is used in the law literature both as
encompassing the concepts of ‘infentional conduct’ and ‘imprudence’. The intentional
conduct refers to the behaviors which are performed deliberately in violation of law, and the
heavy negligence purports the non-performance of the slightest amount of caution which is
expected by an ordinary person within the similar circumstances.®® The Turkish
Competition act has no evident provisions regarding the determination and the level of the
heavy negligence, therefore the reference should be made to the general principles on the

matter.?’

The Competition Board ruled in the BIAK Decision that :

“One of the defenses of the accused parties was the absence of any intention or bad
faith on their part. Still, it was deemed irrelevant for the implementation of the Art. 4
whether the effect which prevents, distorts or restricts competition was a

consequence of a deliberate purpose and the subjective assessments such as intent,

235

See supra p.63
2% ONEN,T. ‘Borglar Hukuku’, Ankara, Siyasal Kitabevi,1995,p.135-137
27 IKIZLER, op.cit.p 274
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negligence or fault regarding the parties’ intention do not remove the applicable

illegality. However, these facts may be taken into account when calculating the

amount of the fines together with the gravity and the duration of the violation.” %**
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CHAPTER 4
THE COLLECTIVE DOMINANCE AND CONTROL OF

OLIGOPOLISTIC MARKETS

4.1. Analysis within the Scope of Restrictive Practices

Control of oligopolistic markets poses a complicated task for two reasons. The first
difficulty results from the absence of express provision in the EC Treaty to address
oligopolies. Nevertheless, the COJ has progressively interpreted Art. 82 to encompass
collective dominance . This presents the second issue : the COJ has seized upon cases
involving tight oligopolies in order to expand its powers accordingly. Its narrow factual
focus does not clarify the application of its decisions to complex oligopolies. Yet oligopolies
are inherently complex by nature and their identification and compartmentalization are much

more challenging than cartels and mergers.*

The Decision in Woodpulp severely restricts the application of Art. 81 to oligopolies.
The oligopolistic tendencies of the market in question justified the price parallelism : in
contrast to the parties to the concerted practice, players on an oligopolistic market do not
adopt a course of action different from normal market practice as price parallelism agtually
reflects the natural stage of the market. The heavy burden placed on the Commission

effectively renders Art. 81 inapplicable to oligopolies.?*’.Since Art 81 is aimed at collusive

“McGREGOR,L. ‘The Future For the Control of Oligopolies Following Compagnie Maritime Belge’,
European Competition Law Review, 2001, V.21, p.434
0 Ibid, p.435
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behavior, it would seem a peculiar means of trying to regulate rational market behavior.
Since the problem is essentially a structural one then, of the two Articles, Art. 81(ex 86)

might at first sight appear to be a more appropriate tool.*!

In this context, as a result of the
stipulations of the EC case law and due to the insufficiency of the coverage that Art. 81
suggests relating the question, .the Commission has sought new attempts to provide legal
structure of the oligopolistic markets, particularly by developing the concept of the
‘collective dominance’. Through this endeavor, the Commission considered that the said

notion may prove to be efficient both within the Art.82 and the regulation on

concentrations.?#?

4.2. Analysis within the Scope of Collective Dominance

The text of Art. 82 refers to the “abuse of a dominant position” by “ one or more
undertakings” and these words have given rise to a considerable debate. The ‘narrow’ view
of their coverage takes the view that they are merely an explicit reference to the ‘economic
entity’ doctrine under Community competition law. This approach believes that the term
‘one or more’ undertakings refers simply to the phenomenon of separate legal entities
constituting one ‘economic’ unit and the abusive acts of one of them being attributable to the
group as a whole.>* The ‘wider’ viewpoint suggests that Art 82 might as well be applied to

the undertakings which are legally and economically independent and jointly holding a

2! JONES , op.cit., p.278

2 TEKDEMIR, Y. ‘AT Rekabet Hukuku Isiginda Birlikte Hakimiyet Kavrami: Oligopol Sorununa Yeni Bir
Yaklagim’, Persembe Konferanslar, Rekabet Kurumu, 2000,p.14

4 RODGER,op.cit., p.22
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dominant position in an oligopolistic market. The common inclination is on the side of the

latter opinion.2*

The COJ seemed to suggest that the problems presented by the oligopolistic markets
could not fall under Art. 82 owing to the construct (of its own making) that dominance is

defined as a function of an ability to act independently of market forces: 2%’

“A dominant position must also be distinguished from parallel courses of conduct
which are peculiar to oligopolies in that in an oligopoly the courses of conduct
interact, while in the case of an undertaking occupying a dominant position the
conduct of the undertaking which derives profits from that position is to a great

extent determined unilaterally.”?*

Nevertheless, the Commission pursued the wider interpretation of Art. 82 in order to
bring collective (joint) dominance within the terms of the provision. Finally, the facts of the
case Flat Glass provided the opportune moment for the CFI to initiate the concept of
collective dominance under Art.82.The Commission libeled several breaches of Art .81 by
the accused undertakings, also claiming that the three legally and economically different
firms held on the market a collective dominance as a single economic unit as abusing this
position by limiting outlets through setting quotas. The CFI found that the Commission did
not prove to the requisite legal standard that the firms infringed Art 81.*” Nevertheless, the

Court added that :

2 TEKDEMIR, op.cit, p.15

24 LLANE, op.cit., p.249

246 Case Hoffinan-La Roche v Commission [1979] 85/76 ECR 461 at 520.
2"McGREGOR, op.cit., p.435
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“There is nothing, in principle, to prevent two or more independent economic
operators from being, on a specific market, united by such economic links that, by
virtue of that fact, fogether they hold a dominant position vis-a-vis the other operators

on the same market.”%4

In a more recent Case, Gemeente Almelo, the CFI held that:

“In order for such a collective dominant position to exist, the undertakings in the
group must be linked in such a way that they adopt the same conduct on the

ma.rk et 9249

The Compagnie Maritime Belge Case illustrates the COJ’s progressive willingness to
bring oligopolies within the control of Art.82. Whereas the test of collective Dominance in
the earlier relevant cases(Flat Glass, Almelo etc.) required the existence of some form of
legal relationship between the undertakings, the COJ in Compagnie Maritime Belge seemed

to focus on an assessment of the market in question:

“In particular, it must be ascertained whether economic links exist between the firms
which enable them to act together independently of their competitors, their customers
and consumers...The existence of an agreement or concerted practice or of other
links in law is not indispensable to a finding of a collective dominant position ; such a

finding may be based on other connecting factors and would depend on an economic

2% Case Societa Italiano Vetro v Commission, (Flat Glass),[1992] T-68/ 89 ECR II-1403, para.358
* Case Geemente Almelo v Energiebedriifj [jsselmij [1994] C-393/92 ECR 1-1477
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assessment and, in particular, on an assessment of the structure of the market in

question.” 2*°

Whether ‘other connecting factors’ which depend ‘in particular, on an assessment of
the structure of the market in question’ may exist in mere oligopolistic interdependence will
require further elaboration from the Court. If a collective dominance exists by virtue of an
oligopolistic market structure and not because of structural links, the case law(which to date
has considered collective dominance resulting from oligopoly only under the Merger
Regulation) indicates that there are two differences with the general approach to defining
dominance under Art.82.First the significance of high market shares is not the same.And
Second the Courts and the Commission have scrutinized in considerable detail the market
power of other competitors when identifying oligopolistic dominance under the Merger

Regulation.?!
TEKDEMIR argues relating the discussed matter as:

“The parallel behaviors of the firms which do not emanate from a concerted practice
should not be banned ‘per se’ under the coverage of Art. 82 by way of a charge of
collective dominance. However, those anti-competitive behaviors of the undertakings
which may not be explained exclusively by oligopolistic interdependence might be

barred through the claim of collective dominance, as follows:**?

20 Case Compagnie Maritime Belge v Commission, [2000] C-395/96 CMLR 1076, para. 45

»! MONTLG., ‘The Scope of Collective Dominance Under Articles 82 EC’,Common Market Law Review,
2001,Vol.38,p.137

2 TEKDEMIR, op.cit., p.20
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e excessive pricing
e prevention of newcomers in the market

e discriminatory conduct

As a consequence, it is appropriate to assert that the implementation of the notion
‘collective dominance’ under the reach of Art. 82 in an attempt to control oligopolistic
market behavior which do not depend on collusion —excepting those cases enumerated

above- is not a right and proper medium of competition policy.

Recognition of collective dominance amongst oligopolists extends the reach of the
competition rules significantly beyond what is possible under Art. 81. However, the EC
Treaty still does not address the phenomenon of oligopolistic markets coherently or
comprehensively ; but it is no longer toothless. Oligopolies may also fall for consideration as

an aspect of Community control of mergers.(concentrations).>*®

The CFI confirmed in the Gencor”* Case that the Merger Regulation also prohibits
concentrations that create or strengthen a collective dominant position held by two or more
undertakings. This represents an important shift in EC merger policy. Its concern is no
longer to prevent only mergers that create or strengthen market power for the merging
parties themselves, but also mergers that lead to a market structure in which collusion

between the merging parties and their competitors become more likely.*

3 1 ANE, op.cit., p.256

34 Case Gencor v Commission [1999] T-102/96 4 CMLR 971

*NIELS,G. ‘Collective Dominance : More than Just Oligopolistic Interdependence’, European Competition
Law Review, 2001, V.22, p.168
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The CFI ruled in the famous Kali/Salz**® Case that the creation of a collective
dominant position did fall within the scope of the Merger Regulation, however it was a
necessity to demonstrate the economic links between the undertakings ; but, in the Gencor

the CFI eased the Commission from this aforesaid burden stating as:

“ There is no reason whatsoever in legal or economic terms to exclude from the
notion of economic links the relationship of interdependence existing between the
parties to a tight oligopoly within which, in a market with the appropriate
characteristics, in particular in terms of market concentration, transparency and
product homogeneity, those parties are in a position to anticipate one another’s
behavior and are strongly encouraged to align their conduct in the market, in

particular in such a way as to maximize their joint profits.”**’

The Turkish Competition Act seems to have adopted the concept of ‘collective
dominance’ in its Art. 6 laying down as ‘Any abuse, by one or more undertakings acting
alone or by means of an agreement, of a dominant position...’. The Competition Board, in
the BANKING SECTOR decision, stated that the collective dominance may be established
in three ways : initially, the state of being dominant of a group of undertakings which form
an economic entity ; secondly, the institution of joint dominance through an agreement
concluded between the undertakings operating on a certain market ; and finally, the
collective dominance engaged by the undertakings which perform activities on an
oligopolistic market. Nonetheless, the Competition Board dismissed the claim of collective

dominance thus:

26 Case Kali/Salz v. Commission [1994] OJ 1994 L1 186/38
37 Case Gencor, op.cit.,at 838
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“The oligopolistic markets indeed help launch of a collective dominance due to their
very structural characteristics even if there exists no agreement amongst the firms
involved. On the one hand, the Turkish banking sector may be considered as an
oligopolistic market in terms of economical theories, it was not deemed as a tight

oligopoly for the creation of a joint dominance on the other.”**®

Then again, the Competition Board condemned several firms because of abusing

their collective dominance in the BIR-YAY Decision as follows:

“The relevant market in question features an excessive degree of concentration and
there remains no significant firms that may prove to be eligible to compete with the
said two firms following this concentration; in addition there are considerable
barriers to entry regarding the discussed market and the demand elasticity of the
relevant product is relatively high since the publishing firms have no other chance to
exploit apart from the indicted distribution firms founded by their rivals. If the
abovementioned remarks are to be evaluated as a whole, it is apparent that the firms
YAY-SAT, BBD and BIRYAY occupy a collective dominant position in the journal
and newspaper distribution market. In this context, it was decided that the BBD and
YAY-SAT abused their joint dominant positions by conducting behaviors “which
have the purpose of complicating their competitors’ market activities” and as a result

violated the Art. 6 of the Turkish Competition Act.”>*

**® Decision Banking Sector no 99-24/211-124 dated 20.5.1999 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
% Decision Bir-Yay, no 00-26/292-162 dated 17.07.2000 http://www.rekabet.gov.tr/rekabet_ihlalleri.asp
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CONCLUSION

Having completed the analysis which was generally focused on the competition law
systems of the EC and the Turkey and explicitly on the concept of the concerted practices
therein, now we may bring up a summarizing evaluation of the study accompanied by the

final observations that were spotted all through the thesis.

It is considered proper to begin with the significance of the competition law and
policy both for the EC and Turkey economies which impression observed during the scrutiny
of the matter. The EC Treaty, as mentioned before, envisaged a common market in which the
free competitive market was ensured - and not distorted - in support of the trade between the
Member States.?® The objectives of the European competition law include either political
and economical aspects , such as : encouraging the integration among the Member States by
way of removing all the trade barriers, protecting the consumer, boosting the efficiency and
establishing a fair and sound competitive market. The restrictive practices or the abusive
dominant positions as well as the anti-competitive mergers and concentrations do undermine
these said purposes and cause to hindrance of the free movement of goods within the single
market, thus adversely affect the trade among the Member States.’*’ The annual report

(XXVth) of the EC Commission confirms this idea as follows:

“The complementarity between the policies of Competition and competitiveness is
also clearly shown by the Community's objective of creating an internal market. On

the one hand, the internal market is an essential condition for the development of an

2% EC Treaty Art 3 (g)
268! TEKINALP / TEKINALP, op.cit., p.328



122

efficient and competitive industry. On the other hand, competition policy is an
important tool for achieving the goal of, and maintaining, an internal market, in
particular via the enforcement of rules ensuring that the regulatory barriers to trade
which have been removed are not replaced by private or other public restrictions

having the same effect.”?%

One of the principal aspirations of the EC competition policy, that is the formation of
a common market whereby the goods are freely circulated and the frontiers are removed, has
largely been realised for the time being; besides, the competitiveness of the European firms
in the global markets and the conditions directed towards this objective have now become a

263 As a result, it is self-evident that the competition

considerable part of the said policy.
policy happened to be one of core driving factors of the EC economy in confronting the new

challenges generated by the phenomenons of globalization and internationalization.

When we turn to the situation in Turkey, it appears a precise fact that her economy
has been experiencing a substantial shift for almost two decades in which the liberalization
of the internal market became the essential tendency, as parallel to the worldwide leaning
towards the similar picture. The entry into force of the customs union with the EC also
paved the way for this revision alongside the international commitments involving the
synchronization of] in particular, the economical regulations with the Community. Moreover,
as having formally been recognized as a candidate country for accession to EC in the
Helsinki European Council Summit, Turkey has assured to abide by the stipulations of the

Community, including the attainment of a consistent competitive market economy. It is

%62 XXVth Report on Competition Policy, Brussels-Luxembourg, Office for Official Publications of the
European Communities, 1996
3 OZ,G. ‘AT Rekabet Hukukunda Son Gelismeler’, Peryembe Konferanslari, Rekabet Kurumu, 1999,p.95



123

accurately argued that the political integration with the EC should solely be achieved by the
establishment of an economical integration.?* As a result, the Turkish competition policy as
in accordance with the relevant regulations of the Community, proves to be vital in being

one of the foundations of the economical and so the political integration with the EC.

The focus of the thesis, i.e. the concerted practices, constitute one of the common
means of the competition law systems by which the collusive behaviors of the economical
actors are meant to be prohibited. The rationale behind the adoption of such an instrument is
the purpose to include all kinds of conduct, particularly the behaviors which are short of a
written or oral agreement or decision, within the reach of the law. The competition
authorities usually could not discover a clear proof of collusion, because of the fact that the
undertakings are expectedly inclined to conceal their anti-competitive conduct lest being
penalized. The firms, without apparently having been agreed, may mutually perform actions
through a common scheme which may prevent,distort or restrict competition and when we
assume that the relevant legal provisions prohibiting these said behaviors were absent , the
idea behind the competition policies might have been deteriorated. The secref cartels most
likely appears in the form of a concerted practice, are among the most serious restrictions of
competition. The Commission confirms the impact of secret cartels in the XXXIst Report on

Competition Policy as follows:

“The secret cartels lead to higher prices and less choice for consumers.In the longer
term , they reduce European industry’s overall competitiveness.For those reasons, the

detection,prosecution and punishment of secret cartels has been one of the central

*“GUNUGUR, H‘Helsinki Sonras1 Tiirkiye’nin AB Mezuatma Uyumu’, Persembe Konferanslari, Rekabet
Kurumu, 2000,p.11
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features of the competition policy pursued by the Commission ever since it was set
up.The increasing globalisation of trade means having to deal with secret agreements
extending beyond the frontiers of Europe.Generalization of the new information and
communication technologies is making more difficult to gain access to evidence of
such agreements.And the intensification of the struggle against cartels, both inside
and outside Europe, is being matched by greater sophistication in the practices

employed.”**

Primarily, a manifest fact inferred through the study is the need of differentiation
between the agreements and the concerted practices. As far as the cited ongoing debates and
the practical aspects of the problem are considered, I came up with the conclusion that the
separation between the two notions needs particular attention. The agreements and the
concerted practices are different concepts and they should be treated distinct from each other
as the main differences of which were mentioned before, even though the converse opinion -
as well as the COJ - argues that the distinction is immaterial, since the legal consequences of
both models overlap and the real concern is the differentiation between the collusive and

non-collusive behaviors.

A further debated point was the definition of the concerted practices. The
commentators and/or the judicial/administrative bodies have not yet agreed on a joint
definition, yet in the thesis a common denominator was sought regarding the description of
the very legal form, on which the elements of the notion were so explored. Accordingly, the

matter of object or effect to restrict, distort or prevent the competition is related with the

%5 XXXIst Report on Competition Policy, Brussels-Luxembourg, Office for Official Publications of the
European Communities, 2001
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discussed subject, since many scholars, accompanied by the Turkish Competition Board,
necessitate the existence of actually accomplished behaviors when giving the definition of
the very phenomenon. Nevertheless, similar to the attitude of the European Commission, I
got the impression that the opposing opinion overrates the simple wording of the ‘practice’
in its conclusion. The EC practice disallows the concertation which has not yet been actually
shaped on the market by way of either widely interpreting the notion of ‘practice’ or by
making use of the ‘effect’ principle. 2°

In the assessment of the undertakings, it was noticed that at least two (or more)
commercial actors required to complete the concertation and the priority should be given on
the economical ties between the undertakings instead of the legal ones in identifying the

independence of firms.(economic entity theory)

One of the decisive elements of the concerted practices, that is practical cooperation,
was contemplated mainly in two aspects to differentiate sole parallel behaviors from the
collusive conduct : the objective criteria, namely the incompatibility with the normal
conditions of the market and the subjective criteria, namely the social contact(information
exchange) between the undertakings. First of all, it was considered exceptionally important
making the said separation between the single parallel conduct and the collusive action,
because of a failure of analysis regarding the issue might lead to prohibition of rational
market behavior and consequently a wrongful state intervention to the economy. For that
reason, the parallel behaviors of the undertakings should feature not only the social conduct,

such as information exchanges, but also incompatible conditions, such as irrational or

%65 See, supra p.94 for details.
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conflicting circumstances with the relevant market, to be deemed as a concerted practice.
Although the Commission reproached the sole information exchanges among the

%67 the incompatibility of the conduct with the

undertakings in two prominent instances,
market should be sought in the inquiries, as the social contact might not have been directed
inherently to restrict, distort or hinder competition. Anyhow, as suggested in the literature so,
the information exchanges by the undertakings should be exclusively regulated in specific
norms in the competition law systems by evidently enlightening which contact is allowed

and which is not.®

The proof of concerted practices constituted another crucial point of the study, the
survey of which included both the direct and indirect evidences of substantiation, plus the
presumption of concertation within. It was observed that in case of a direct proof of
concerted practice was obtained, the competition authorities can then accomplish the
proceedings with a successful outcome as the relevant decisions of whose may not likely be
quashed by the COJ ; however, in default of this opportunity, the charges are usually relied
on the circumstantial evidences, for instance existence of parallel behaviors of undertakings.
Nevertheless, the European Courts are not that keen to rule out sole parallel behaviors since
the Woodpulp Case, by which the economical analysis of the market in question have gained
excessive concern and the defenses of rational or economical rationales by the firms were

deemed as acceptable ways of rebuttal.

%7 See supra, p.77 efc.
6% [KIiZLER, op.cit., p.276
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Moreover, the issue of presumption of concertation was another central issue of
consideration, as a legal opportunity conferred upon the Turkish Competition Board to
initiate proceedings, when the existence of an agreement cannot be proved , on the
accusations of parallel conduct of undertakings when the market conditions indicate irregular
conditions vis-a-vis the normal competitive markets. Though, the EC law did not donate the
Commission with such an instrument, the case law of the COJ and the CFI seemed to do the
contrary by deeming the circumstantial evidences of concertation admissible, alternatively
giving the undertakings the chance for negation on the said grounds as parallel to the
presumption of concertation. It has been notably accepted that the Commission should
necessarily establish a degree of certainty that is beyond any reasonable doubt and the
evidences brought by it should be sufficiently precise and coherent.*® Thus, the simply
finding of parallel conduct by the Commission cannot shift the burden of proof and a wide
analysis of the market in question ought to be made considering the anti-competitive effect
or object of the conduct. However, it is a severely disputed matter by the Turkish scholars,
particularly on the riders to be fulfilled by the Competition Board regarding the said
presumption. As a result, it is suggested that the Turkish Competition Board is supposed to
implement the presumption of concerted practices with complete caution to the extent that
the benefits expected from the competition law is in accordance with the fundamental human

rights, such as presumption of innocence.

The ultimate concern was the control of the oligopolistic markets and the notion of
collective dominance perceived in this context.?”® The relevance of the Art.81, particularly

the concerted practices, with this purpose prompted a further consideration necessary.The

%9 GERVEN / VARONA, op.cit, p.604, footnote 81.
770 See Chapter IV for details.
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vagueness which the oligopolistic markets posed in the legal scope urged the Competition
Authorities seek further instruments of treatment.Within this scale, firstly the utilization of
the restrictive practices appeared but the result of these efforts proved to be useless due to
the limited scope of the regulations and the complexity of oligopolistic markets. The use of
concerted practices in this context was also rendered ineffective —especially in the absence of
direct evidences- by the alleged firms usually by the arguments of the economical theories,
such as oligopolistic interdependence.Then, the Competition bodies pursued another way
which had its basis on the model of ‘abuse of dominance’(Art.82) to govern the said
markets, but the stipulations imposed by the Case law which can barely be fulfilled by the
claimants in the related cases made this opportunity again practically inapplicable. The
merger regulations finally came to aid for the competition authorities to make the control of
oligopolistic markets more effective and firm. Pertinent endeavors are currently continuing

heading for a more operative competition policy.

As a consequence, I would like to conclude my remarks with a view regarding the
competition policy of Turkey. As having a novel competition culture with only some
experiences, Turkish anti-trust practice should take the settled and mounted principles of EC
competition law system (also the ones of the Member States) into account so as to facilitate
the progress of the establishment of a workable competitive market. This is a pre-requisite
particularly important in the implementation of the restrictive practices (concerted practices

therein) in parallelism with the EC competition law system.
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