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OZET

Arastirmanin amaci, dncelikler fikh1 kavramini ve Imam Cuveyni'nin (419-478/1028-
1085) eserlerinde bu kavramin yerini incelemektir. Arastirmanin 6nemi, ileri gelen bazi
fakihlerin diisiincesinde oncelikler fikhinin yeri iizerinde yapilan 6nceki ¢alismalara
akademik katki yapmay1 amaglamasindan yatmaktadir. Oncelikler fikhi, terminolojide
yeni gibi goriinmesine ragmen, igerigi itibariyle fikih diisiincesinin temel isleyis
ilkelerinden biri, hatta belirli bir disiplinden bagimsiz bir sekilde insan zihnin temel

diisiince prensiplerinden biridir.

Arastirma ayni zamanda, Oncelikler fikhinda uygulamaya yonelik bazi kurallarin
belirlenmesi ve vurgulanmasini da amaglamaktadir. Kavram Imam el-Ciiveyni'nin
eserleri ¢ergevesinde ele alinacaktir. E1-Cuveyni 6zellikle usdl ve siyaset ilimlerinde
onemli bir yere sahip olan "el-Giyasi" ve "el-Burhan" adli eserlerinde kavramin modern

kullanimindaki igerigiyle iliskilendirilebilecek ilke ve prensiplerden sdz eder.

Arastirma ayrica, oncelikler fikhinin makasidu’s-seri’a, fikih usulii ve karsilastirmali
fikih gibi icerik itibariyle yakin diger fikih disiplinleriyle iligkisini, benzerlik ve
farkliliklar1 da gostermeyi hedeflemektedir.

Calismada kavram o6zellikle, el-Ciliveyni'nin oncelikleri belirlemeye verdigi onemi
belirgin bir sekilde gosteren ve ilk onun tarafindan gelistirildigi kabul edilen ser’i
hiikiimlerin gergeklestirmek istedigi faydalarin (maslahat) zarGri, haci ve tahsini
seklindeki Ucli derecelendirmesi cercevesinde incelenecektir. Bu cercevede el-
Ciiveyn?’nin  fikth 6gretisinden ilkenin tatbikine yonelik hangi kurallarin
cikarilabilecegi sorgulanacaktir. Calismada konu, fikhin bu yeni alanina, onun amacina

uygun nitelikli bir katkida bulunmay1 amaglayan bir yaklasimla gergeklestirilmistir .

Arastirma su asamalar izlenerek gerceklestirilmistir: (1) Oncelikler Fikhi ile ilgili
literatlirlin okunmasi, sonuglarin karsilagtirilmas1 ve calismada cevap aranacak
sorularin ve arastirmamin yonini belirleyecek hipotezlerin tespiti. (2) EI-Ciiveyni’nin
teorik eserlerinin okunmasi: Basta (el-Burhan, el-Varakat) ve temel konusu siyaset
olmakla birlikte konumuzla ilgili 6nemli bilgiler iceren el-Giyasi. (3) El-Ciiveyni’nin
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“furi” eserlerinde Oncelikler fikhinin uygulamasi olarak degerlendirilebilecek
meselelerin tespiti, tasnif edilmesi, ortak ve ayrisan yonlerin belirlenip analiz edilmesi.
(4) Sonuglarin aragtirmanin basinda belirlenen temel sorular ve hipotezlerle
karsilagtirilmasi. (5) Arastirmanin sonuclariin 6zetlenerek Onceki arastirmalarin

sonuclariyla karsilagtirilmasi.

Bu tezin hedefledigi akademik katk1 su sekilde 6zetlenebilir :

. Modern bir kavram olmakla birlikte Oncelikler Fikhi kavraminin icerik olarak
el-Ciiveyni’in diisiince diinyasinda neye karsilik geldiginin gdsterilmesi

. Kavramin Makésid ilmi, Usul-i Fikih ve Karsilagtirmali Fikih gibi diger fikih
dallariyla olan iligkisi belirlenmesi

. Ozelde Oncelikler Fikhi cergevesinde gelismekte olan literatiire genelde el-

Ciiveyni’nin fikirleri, Fikh1 diisiincesi ve tarihi alaninda yapilan arastirmalara katki

Anahtar kelimeler

El-Ciiveyni, oncelikler fikhi, evla, usil, takdim-te’hir, maslahat-mefsedet, makasidii’s-

seria



Summary

The research aims to study the concept of the jurisprudence of priorities “Figh
of Priorities” and the role of Imam al-Haramayn al-Juwayni (h.419-478 / m.1028-1085)
in it. It continues the work of previous researchers who have focused on studying this
concept and its application in the works of specific imams. Although jurisprudence of
priorities is a new term, it must be added that in terms of meaning and content it is one
of the basic principles of figh and even of reasoning of human mind.

The research also focuses on highlighting general rules and practical principles
that can be used in the field of jurisprudence of priorities. The concept will be studied
in the writings of Imam al-Juwayni, particularly in his books al-Ghiyathi and al-Burhan.
These two books represent his significant contributions to the fields of legal principles
and Islamic political theory, disciplines in which he played a prominent role in their
development.

The research also aims to distinguish jurisprudence of priorities from other disciplines
that are closely related to it, such as the science of purposes of sharia (magasid), the
principles of jurisprudence (usdl al-figh), and comparative law (al-figh al-mugaran).
The main subject of the thesis is to study and focus on consideration of priority in the
thought of Imam al-Juwayni, especially his division of interests into
essentials/necessary, complementary, and embellishments. The thesis also aims to
contribute to the research by developing standards and rules from his thought applicable
in the jurisprudence of priorities. This will help to gain a deeper understanding of this
jurisprudence and provide a practical approach that can be applied in different sub-
branches of jurisprudence.

The thesis aims to contribute to the developing literature of the concept as a
modern sub-branch of figh. The concept will be examined in the context of the thought
of a prominent figh scholar and his works, and in this way, generalizations that cannot
be sufficiently grounded will be avoided. The work will also attempt to determine the
theoretical framework and principles that can be associated with the subject within the
framework of al-Juwayni's works (especially al-Ghiyathi, al-Burhan and al-Warakat).
On the other hand, the place of Figh of Priorities in the Islamic legal thought, its
relationship with other branches of figh such as Magasid, Usul al-Figh and Comparative
Figh will be examined, and the mistakes made in some studies on this subject will be

pointed out.



The method used in the research is a descriptive analysis of the data and can be
summarized as follows: After determining the theoretical framework of the subject, the
issues related to the subject in al-Juwayni's works will be identified and classified, then
they will be compared and finally the study will be concluded by subjecting the data to

a critical analysis within a theoretical framework.

Keywords

Al-Juwayni, Figh of Priorities, primary, preference, order of priorities, benefits-harms,

purposes of the sharia.
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