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ABSTRACT

This MA thesis, titled as “Immigration Policy of Germany: An Analysis Within
the Framework of a Common European Immigration Policy”, is a case study on the
immigration policy of Federal Republic of Germany. In order to present a coherent and
integral study, we are first going to have a look at the basic aspects of the immigration
policy of a nation-state and then exemplify them within the context of the case study.
Taking the historical and political data as the backgrounds of the subject matter, the
study will mainly focus on the current changes and debates of the immigration policy in
Germany. Through a detailed presentation of the changes in German domestic policy as
well as the position of Germany within the European Union, the study will try to
demonstrate that Federal Republic of Germany is building its immigration policy still
upon its national economic interests and does not consent to give up its national
sovereignty on this political area to a supranational body yet.

As to the reasons, why Federal Republic of Germany is chosen as the case study
of examination of the immigration policy of a nation state, there are several points. On
the one side, Germany is a country with big experiences of immigration in its political
history, which gives us the opportunity to understand the current situation better in a
comparative way. On the other side, Germany is one of the biggest and politically
leading countries of the European Union -rather than just being a member-, which
definitely should be taken into consideration while studying any political aspect of one
of its member states.

The study is built upon four main research questions, namely “What are the
factors shaping the ‘immigration policy’ of a nation-state?”, “What were the
characteristics of the German immigration policy in the post war period?”, “What is
new in the German immigration policy and what is the importance of the new political

attempts?” and “What is the position of Germany within the process of a common

il



immigration policy of the European Union?”. In order to answer the first two answers,
the views of academics involved in this subject were reviewed and for the last two
questions, primary political sources like documents of the Federal government, or the
German political parties and those of the European Union as well as actual newspaper

articles were examined.
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OZET

“Immigration Policy of Germany: An Analysis Within the Framework of a
Common European Immigration Policy” (“Almanya’nin Gog¢ Politikasi: Ortak Bir
Avrupa Gog¢ Politikas1 Cergevesinde Bir Coéziimleme™) baghgim tagiyan bu yiiksek
lisans tezi, isminden de anlasilacag: iizere, Federal Almanya Cumbhuriyeti’nin gég
politikalar1 hakkinda bir vaka ¢aligmasi niteligindedir. Tutarlilik ve biitiinliik saglayan
bir ¢aligma ortaya koyabilmek amaciyla, ilk olarak bir ulus-devletin gé¢ politikalarina
dair temel ozellikler dile getirilmis ve daha sonra bu &zellikler vaka ¢alismamiz
baglaminda 6rneklenmistir. Konuya dair siyasi ve tarihi verilerin bir arka plan olarak
kullanildig1 ¢aligmada, temel olarak giiniimiiz Almanya’sinda go¢ politikasina dair
yasanan doniliglim ve tartigmalara odaklanilmistir. Alman i¢ politikasindaki degisimlerin
detayl1 bir sunumu ve Almanya’nin bu konu baglaminda, Avrupa Birligi ¢ergevesindeki
konumunun ortaya konmasi ile ¢alijmamiz. Federal Almanya Cumhuriyeti’nin gog
politikalarini hala ulusal ekonomik ¢ikarlar1 gergevesinde iirettigi ve bu siyasi alandaki
ulusal egemenligini heniiz uluslariisti bir kuruma devretmeye riza gOstermedigi
yoniindekini goriisli ispatlamaya galigmaktadir.

Bir ulus-devletin go¢ politikalart hakkindaki bir vaka ¢alismasinda neden &rnek
olarak Federal Almanya Cumhuriyeti’nin se¢ildigine dair birka¢ gerek¢emiz vardir. Bir
taraftan, Almanya siyasi tarihinde uluslararas1 gé¢ alaninda biiylik deneyimleri olan bir
tilkedir, ki bu durum bize giincel durumu kargilagtirmali bir bakis acist ile daha iyi
anlama olanagini vermektedir. Diger taraftan ise, Almanya Avrupa Birligi’nin en biiylik
ve siyasi anlamda en etkili {iyelerinden birisi olarak karsimiza ¢ikmaktadir, ki
tiyelerinden herhangi birinin bir siyasi alanini incelerken, bu kurumun da mutlaka
dikkate alinmasi geregi diistintildiigiinde, bu da bizler i¢in Snemli bir noktadir.

Calismamiz dort ana arastirma sorunu iizerine kurulmugtur. Bunlar, “Bir ulus-

devletin go¢ politikasini sekillendiren etmenler nelerdir?”, “Savas sonrasi siiregte
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Alman go¢ politikasinin nitelikleri nelerdir?”, “Alman g6¢ politikasindaki giincel
dontisiimler nedir ve bu yeni siyasi girigimlerin 6nemi nedir?” ve “Avrupa Birligi’nin
ortak bir go¢ politikas1 olugturma siirecinde Almanya’nin konumu nedir?” seklinde
ifade edilebilir. Ilk iki soru, konuya dair uzman goriisleri ve yazin taramasi, diger iki
soru ise Federal Alman hiikiimeti, Alman siyasi partileri ya da Avrupa Birligi’ne ait
belgeler gibi kimi birincil siyasi kaynaklar ile giincel gazete makalelerinin incelenmesi

ile yamitlanmaya ¢alisilmigtar.
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INTRODUCTION

International migration is a major sociological and economic phenomenon in the
world today. Its political reflections and results, namely the immigration policies of the
states or supranational political unities are sensitive issues, affecting the structure of the
domestic society as well as its position within the international scene and therefore are
of utmost interest to governments and other political actors.

Historically, Europe has always been experiencing different kinds of migratory
movements, caused by local as well as global developments. Consequently, the
perception of and the corresponding policies on migration changed many times during
the 20 century. Policies dealing with migration, or in a more general expression, with
movement of people in Europe were shaped first in the post World War I era, within the
context of building new nation-states and consolidating the older ones, and the
protection of national minorities, and then in the post World War II era, within the
context of the Cold War. In this period, Europe was divided between two rival blocs and
under this power configuration intra-continental migration between this two blocs was
deliberately restricted. Especially, the latter era had very important social, as well as
economic results, which are still effective today. Whereas migration into and from
Eastern European countries were restricted by the existence of the Iron Curtain,
international migration into the West European countries was characterized by labor
migration from Southern Europe. It served to the rapid economic and industrial
developments of the Western European countries, as well as to the less developed
economies of the immigrant-sending countries. However, the recruitment of the
“temporary” labor power of 1960’s, which was based on the economic demands of the
immigrant receiving countries, subsequently came to an end in the mid-1970’s. This
nature of labor migration had changed by 1980’s. Most of the “guest workers”, as they
were called formally, settled down in the immigrant receiving countries and became

permanent parts of the host societies. This situation brought about several problems of



its own, because immigration, which was a pure economic phenomenon at the
beginning, had gained political and social consequences as well, effective on both sides,
the immigrant-receiving country and the immigrant population. In 1990’s, with the
collapse of the Iron Curtain, the continent experienced another big flow of migration,
when masses moved from Eastern Europe towards West European countries. Such
changes brought about the need of revisions and changes in the shapes and
implementations of the immigration policies of the West European governments in
order to control as well as to shape the consequences of the international migration on
the basis of their own national interests.

Parallel to the migration movements and consequent political positions,
developed by the single Western European nation-states, another important
development was taking place in Europe. The European Community, which was an
economic community at the beginning, has been transforming into a political union and
this process naturally brought about legal steps towards harmonizing the national
policies of the Member States in several political fields. Immigration policy is one of
those political fields. Thus, these national policies and the situation of the Member
States about immigration gained a new dimension after signing the Maastricht Treaty,
which established a legal basis for a common immigration policy based on common
interests of the Member States of the European Union. Afterwards, the Amsterdam
Treaty gave the European Union competence for immigration, providing for common
measures on a common European immigration policy. Today, after the introduce of the
common European citizenship for the nationals of the European Union, including the
right of free movement within the borders of the Union, political positions of the
European Union as well as the national policies of the Member States facing global
developments are of special importance.

Based on this background, this thesis, titled as the “Immigration Policy of
Germany: An Analysis Within the Framework of a Common European Immigration
Policy”, deals with the formation and the basic aspects of the immigration policy of a
nation-state and aims to explain the basic tendencies in the immigration policy of
Federal Republic of Germany as the case study. Building upon the historical and
political backgrounds of the subject matter, the study will focus on the current changes

and debates of the immigration policy in Germany. Going through this method, the



study aims to understand the formation of the immigration policy of a nation-state
within the framework of globalization and regional supranational integrations in today’s
world. Although these two developments diminish the sovereignty of nation-states in
several aspects and transform their way of policy making, we argue that immigration
policies are still dominated by national domestic politics. With an examination of the
new trends in the immigration policy of Federal Republic of Germany, which is a strong
member state of the European Union, we will try to exemplify this assumption and will
see which aspects of its immigration policy were transformed on the current global
needs and which are still contingent upon national political preferences.

As to the reasons, why Federal Republic of Germany is chosen as the case study
of examination of the immigration policy of a nation state, there are several points.
First, Germany had an intensive immigration tradition throughout the 20" century
relative to other countries, second it has been the country in Europe, experiencing the
greatest immigration flow since World War 1, third since the mid 1980’s Germany
received the biggest number of refugees and asylum seekers and also the ethnic
Germans immigrating from Eastern Europe and the former Soviet territory, lastly it was
the country in Europe, mostly effected by the political and economical changes in
Europe after the end of the Cold War like the war in Bosnia.' These are the reasons
making Germany to an important and maybe even to a unique case in Europe in the
sense of migration studies. Additionally, there are two more aspects attracting attention
to Germany while studying immigration policies. First one is the external aspect of the
country, possessing a leading position within the European Union with its political and
economical power. Second one is the domestic aspect appeared after the reunification of
the country, namely the economic problems and the need of a new definition of
Germany’s identity and its international role due to the reunification, which caused
discussions about and new attitudes vis-a-vis foreigners living in Germany, further
immigration to the country and the policies dealing with this issue.

In order to answer the research questions of “What are the main aspects shaping
the ‘immigration policy’ of a nation-state?”, “What were the characteristics of the
German immigration policy in the post war period?”, “What is new in the German

immigration policy and what is the importance of the new political attempts?” and

! Ralph Rotte, “Immigration Control in United Germany: Toward a Broader Scope of National Policies”,
International Migration Review, Vol: 34, No: 2, Summer 2000, pp: 358-359.



“What is the position of Germany within the process of a common immigration policy
of the European Union?”, related literature, as well as primary political (governmental)
sources and the views of academics involved in this subject, will be examined.

The study begins with a chapter concerning the general formation of the
immigration policy of a nation-state containing a short overview of theories explaining
International migration, which is the actual cause of developing immigration policies,
and the historic development as well as the typical features of the immigration policy of
the nation-state. The continuing two chapters consist of the case study of this thesis,
namely the immigration policy of Germany. First chapter of this section contains the
migration experience of the country in the post war era and the characteristics of the
consequent policies developed during this time period and the second one contains the
details of the current process to develop a new immigration policy in Germany, made of
the governmental practices and the criticisms they obtain as well as the political debate
on developing a new act on immigration. The last chapter of the study contains a
summary of the milestones towards a common immigration policy of the European
Union and the position of Germany, the actor of our case study, within this process.
Finally, in the conclusion part, we are going to summarize our data and comment on the
current political situation of the German policy-making process on the immigration
issues, interpreting it both in terms of German national interests and the consequences

of the domestic society.



CHAPTER ONE

L. FORMATION OF THE IMMIGRATION POLICY OF THE
NATION-STATE

Facing a high number of potential immigrants, it is vital for the immigration-
receiving countries to develop policies to regulate the incoming migration flow
according to their own national interests. They are surely no passive observers of the
mass movements, but have the opportunity to introduce the “desirable” immigration and
to prevent the “unwanted” one effectively. The decision would depend on the actual and
objected economic and social costs of the results of migration to the country.” Such
policies may be developed on the level of nation-states or of supranational political
organizations, e.g. the European Union, but today the immigration policies are still
developed and administrated mainly by nation states. Though there have been several
concrete steps towards creating a common immigration policy for the European Union,
this process has not reached its endpoint yet and the Member States still possess the
discretion on some significant aspects of immigration policy.” Thus, we are going to
deal with the new trends of the German immigration policy mainly within the political
frameworks of a nation state.

Despite the view, that transnational migration, as one of the elements of the
globalization, is a political field, in which the failure of the nation state regulations
become increasingly evident, the capabilities of the nation state are still sufficient to

cope with the problems caused by the international migration, if it broadens its access to

2 Bernhard Santel, “Einwanderungs- und Integrationspolitik in Deutschland und den USA” (“Immigration
and integration policies in Germany and in USA”) in Christoph Butterwegge, Gudrun Hentges (eds.),
Zuwanderung im Zeichen der Globalisierung — Migrations-, Integrations- und Minderheitenpolitik, Leske
+ Budrich, Opladen, 2000, p: 136

3 The political process of the European Union within this framework will be examined later in the Chapter
Iv.



them.* Although international migration is effected and even sometimes derived from
global developments, the immigration policy of a nation state is still a matter of its
domestic politics. We are going to exemplify this assumption by the German practices,
being modified recently according to the needs of the domestic economy as well as the

conditions of the global market.

1.1. Theoretical Framework of International Migration

As to the theoretical backgrounds of the international migrations, there is no
single academic point of view, able to explain all aspects of the international migration.
On the other hand, the reasons and basic trends of the international migration can be
explained by several theoretical approaches of economics, sociology and international
politics. With the point of view that policy-making in any area is based upon the needs
and determinations of that subject matter, it is useful to understand the basic
determinants of the international migration in order to understand and examine the bases
of the immigration policy of any nation state. Thus, the first step of this case study,
dealing with the new trends in the German immigration policy, should be a review of
some of the theoretical approaches explaining international migration and an attempt to
relate the main points of them with the requirements of a nation state to develop and
shape its immigration policy. No doubt, each of the theories to be mentioned here has its
own strengths and weaknesses. However, we are not going to discuss about these points,
because the aim of this study is not to explain international migration theoretically, but
to understand the main components and objectives of the immigration policy of a nation
state exemplified in a case study, namely the policy of Federal Republic of Germany.

From the economic point of view, international migration is a mechanism of
redistributing labor on a large (global) scale, which means the theories of economics in

that area focus on the causes and effects of migration of labor. The first theory,

* Ralph Rotte, “Immigration Control in United Germany: Toward a Broader Scope of National Policies”,
International Migration Review, Vol: 34, No: 2, Summer 2000, pp: 357-358,



“classical migration theory” was based on the thoughts of Adam Smith, founder of the
economics, who demanded for an unimpeded free movement of capital, goods as well
as labor in order to get the maximal economic profit in the market.” The theory foresees
that migration is caused by the differences in the demand and supply of job in different
places and serves in a way mutually to the interests of both the market and the moving
employees.

The “neoclassical migration theory” expanded the view of the above-mentioned
theory and added the dimension of the diversity in salaries in the international level as a
stimulus to move. This approach implies that countries with a large human resource
relative to capital pay lower salaries in the average, whereas countries with a limited
human resoufce in relation to the capital pay higher salaries. The differences between
payments in various countries stimulate the employees in the latter to move towards the
former. Theoretically, such a trend can result in an international equilibrium in the labor
market, which would then stop the stimulus to migrate. “Neoclassical theory” at the
micro level considers migrants as rational individuals deciding whether to migrate upon
cost-benefit calculations. Accordingly, they choose the places where they can perform
their professional abilities mostly.® Taking the assumptions of these theories with the
economical point of view into consideration, the immigration policy of a nation state
should involve the conditions, the selective criteria as well as the limitations for the
willing foreign labor power to enter and work in the domestic market. It should clearly
define, who may get a work permission in fulfilling which criteria and profit from
which social services, which would count to the “benefit” column of the immigrant
together with his/her salary payment. All criteria set for the potential immigrants would
surely be set according to the needs and interests of the national economy.

The “dual labor market theory” regards the international migration as a product
of the economical structures of the developed industrialized countries. For the low paid
jobs in the below layers of the job hierarchy, it is more profitable for the economic
system to employ imported labor power, who are willing to work for low payments,

rather than employing native labor power and increasing the payments in order to make

5 Gustav Lebhart, “Internationale Migration — Hypothesen, Perspektiven und Theorien” (“International
Migration, Hypothesis, Perspectives and Theories™), Demographie Aktuell Nr: 19,
Bevolkerungswissenschaft, Institut fiir Sozialwissenschaften, Humboldt Universitit, Berlin, 2002, p: 7.
6 .

Ibid., p: 8.



the jobs attractive. Similar to the low payments, the factors of lack of job security as
well as lack of promotion chances make some sectors and some jobs unattractive to the
native laborers and make the employers to prefer employing foreign labor power, who
are not in a position to be selective.’

The last perspective from the economical point of view is the “world system
theory” based on the Marxist thoughts of political economy as well as the functioning of
international capitalism. The assumption of this theory is that international migration is
often caused by the unequal structures derived from the integration of states into the
global capitalist system. Thus, the reciprocal economic and political dependency of
several parts of the world, as well as the existence and direction of the flow of capital
and goods determines also the flow of labor power between the zones of the world.
Especially, the developed countries possessing big metropolises as important
institutional and economic centers of the global capitalism as well as well developed
transport and communication lines, are always attractive to any kind of potential
immigrants.® These developed Western countries should then be aware of this aspect
while shaping their policies on immigration.

From the sociological point of view, there are two main perspectives explaining
the aspects of international migration. The theory of “push & pull factors” focuses on
the negative factors in the homeland and on the positive factors in the destination
country as the reasons of the international migration. To express it concretely, this
theory mentions about the conditions in the home country like wars, life threatening
situations due to ethnic, political or religious factors, unsuitable climate or permanent
unemployment as the “push” factors for people to move; and the attractive living
conditions or more democracy in the potential destinations as the “pull” factors for the
individuals, who are mainly well educated and are looking for a better living.
International migration may occur on the bases of push or pull factors or both, latter
being more voluntarily and selective than the former.’ Thus, the immigration policy of a
nation state should regulate the asylum procedures regarding the potential immigrants
due to the push factors of other countries, as well as set the criteria for those qualified

potentials, attracted by the pull factors of the immigrant receiving country. According to

7 Ibid. pp: 13-15.
® Ibid. pp: 16-18.
? Ibid. p: 19.



Samuel A. Stouffer, migration is a function derived from the relatively perceived
attraction of the original and target regions and the limits of the migration movements
are determined by the existing opportunities and obstacles.'® Thus, it is the migration
policy of a nation state itself, which defines the opportunities for suitable foreigners to
immigrate and become a part of the receiving society and market, or sets the limitations
for those “unwanted” ones.

The theory of “ethnic networks” underlines the factor that existing ethnic or
family relationships in the host country have a supportive effect on the further
immigration in reducing the costs and risks of the movement. Such situations may cause
a chain-migration, mainly by family members and relatives following the former
immigrants."! The immigration policy of a nation state should therefore include the
conditions for the family members of the existing immigrants to have accession right
within the framework of family unification, and should also regulate the social rights of
these “new” immigrants.

From the point of political sciences, the theory of “labor migration and society”
deals with the conflicting interests of the immigrant receiving countries, which try to
maximize the labor supply on the one hand and to keep their cultural integrity on the
other hand. Such a dilemma has a limited number of solutions and they take their place
in the shape of the immigration and foreigner policies of that state.'* The immigration
policy of a nation state should also involve aspects of integration and serve either to
integrate the immigrants into the receiving society by giving them certain social and
political representation rights or to keep them as isolated “foreign” communities
through some measures. Such measures, like physical isolation of the immigrants by
concentrating them in certain residential areas, legal limitations of the residence or
working times in the host country, legal restrictions in the issues of family reunification,
accession of the social rights of the state or giving the citizenship rights are all serving
to obstruct the integration of the immigrants into the receiving society.

Looking at the current conditions, we observe that modern globalization,

supported by high technology is also an important aspect, strengthening the

9 1bid.

" 1bid. p: 20.

2 1bid, pp: 26-27.
" Thid.
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preconditions of mass migration today. Although the world population has always been
in movement for centuries due to several reasons, the international migration today, no
matter if it is voluntary or not, is conscious like it has never been before. Regarding the
position of a well-educated person in any part of the world with less prosperity, we can
easily claim that the developed technology serves this person to change the living
conditions and the territory. The high technology in mass media and communication
and the use of Internet enable us to be informed about the opportunities and conditions
of almost every part of the world. The more information about other regions of the
world you get, the more conscious you will be about the gap between the conditions and
living standards of your own and those of the more developed countries. Such a high
level of consciousness is the “new” aspect of international migration based on the “push
effects” of the periphery and the “pull effects” of the core. Also, the case of a refugee
seems to be similar, because people who have to leave their own territory have the
opportunity today, to choose the best alternative country for themselves to seek for
asylum, as much as they can collect information about the human rights conditions of
the target countries.

Regarding the theory of “push & pull” factors of international migration, the
Northwest is found to be the most “pulling” part of the world according to several
aspects. The aspects rendering this part of the world attractive to potential migrants can
be listed as follows'*: low population density, high resource density, low rate of
population growth, high standards of human rights, high level of economic prosperity
and living standards, and the cultural identity (=the reverse migration on the former
colonial road). Therefore, the countries in Northwest, namely those in Western Europe
and North America are considered as the main targets of potential immigrants. Due to
the fact that North American countries are defining themselves as countries of
immigration and welcome the newcomers, it is mainly the West European countries,
which have to examine the reasons of the migration and develop consequent policies to

control the incoming migration movements.

1 Johan Galtung, “Globale Migration” in Christoph Butterwegge, Gudrun Hentges (eds.), Zuwanderung
im Zeichen der Globalisierung — Migrations-, Integrations- und Minderheitenpolitik, Leske+Budrich,
Opladen, 2000, pp: 9-19.
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1.2. International Migration and the Emergence of the Immigration

Policy of the “Nation-State”

Historically, Europe has always been experiencing migration movements.
Nevertheless, migration in the postwar era is and should be considered different from
the previous waves. This difference is due to the definition of the relationship between
the “other” and the host polity, which has changed over time as the nation-state has
emerged and been restructured. This formation can be considered as a major step of the
process of developing an immigration policy of the “nation state” because the concept
of international migrant is a product of the nation-state system and its conception of
national membership or in other words, citizenship. Creating a special terminology of
international migration like “emigrants” (people who go beyond national frontiers) and
“immigrants” (people who enter into the national frontiers) clearly presents the strict
definition of national boundaries and sovereignties.

The evolution of immigration policy followed a historical trajectory. With the
breakdown of the feudal social structures in Europe in the 15™ century, the authority
shifted to the state and a legal relationship between the state and the individuals was
established. Later, in the late 18™ century, the redefinition of the people from subjects of
monarchs to citizens of states and the emerging overlap between the state and the nation
as the main definer of citizenship constituted another step in the road of formation of the
immigration policy of the nation-state. This new definition brought about the effort of
matching the state boundaries with nationalities and resulted in several wars between
and within states. Such developments brought about an immense mobility among the
lower social classes, which formerly were bound to the land and were freed at that time
on the one hand, and new restrictions on the mobility of the population introduced by
the newly solidified nation states on the other hand. That is to say, European nation-
states were freeing the individuals from the traditional binds of authority and giving
them individual rights, whereas simultaneously setting boundaries around their
populations. Especially, after the French Revolution, which made the nation-state to the
accepted form of political organization and the nationality to the condition of

membership in a polity, codified the individual rights and freedoms as characteristics of
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national citizenship and thus linked the individual to the nation-state. Accordingly,
citizenship gained new features through the entrance of compulsory education,
conscription and national welfare. These features serve to create culturally uniform
individuals by setting boundaries around them like borders of physical and ideological
nature as well as national language and moral obligations to the state. In the economical
respect, such developments brought about the reconstruction of the labor of the
individuals to a national resource and similarly the definition of individual capacities as
central to national economic and social progress. Consequently, it became increasingly
important who was in and who was out of the national borders as economic and / or
social actors. As a result, nation-states attempted to control any migration movement
across their borders through applying complex immigration laws. It was in the early 20™
century that passports and national identity cards were introduced, thus formally
defining the status of the national citizen and correspondingly of the alien."

As mentioned above, the notion of a nation-state is based on the idea of political
as well as cultural unity, and even ethnic homogeneity defined in terms of common
language, culture, history and traditions. With this point of view, immigration is
regarded as a threat to the nation-state through causing ethnic and cultural diversity
within the borders of the nation-state. Within this context, the multicultural social
structures appeared in the West European countries through international migration in
the second half of the 20" century, became a major challenge to these nation-states.'®
Thus, such a threat brought about the necessity to the nation-states to broaden the scope
of their immigration policies and to contain new aspects, like integrating the immigrants
or defining the conditions of their accession to the political system or to citizenship,

rather than only controlling the crossings on the national borders.

' Yasemin Nuhoglu Soysal, Limits of Citizenship: Migrants and Post-national Membership in Europe,
The University of Chicago Press, Chicago, 1994, pp: 14-17.

16 Stephan Castles, “International Migration at the Beginning of the 21* Century: Global Trends and
Issues” in UNESCO 2000, p: 279.
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1.3. Major Aspects of an Immigration Policy of the Nation-State

Before discussing the characteristics of the German immigration policy, it will
be useful to state the general aspects of a typical immigration policy of a nation state.
So, we will first define the related concepts in general and then explain the interactions
between international migration, the construction of nation-states and national
citizenship as defined in Western European nation-states.

What are the terms “immigration” and “immigration policy” referring to?
International migration, the starting point of the subject matter, means crossing the
frontiers separating any two states from each other.!” Immigration on the other hand is
“entering a country to settle permanently”'®. Nevertheless, the definition of the
permanent settlement differs from case to case. Some countries define the foreigners as
an immigrant, if the person stays in the host country at least for six months or one year,
whereas some other countries prefer to define the foreign labor power as “guest
workers” although they would stay there for years. Such variations in the definitions
show us that there is no common objective definition for immigration and immigrants
and they are resulting from the perceptions and policies of the state.” Being aware of
the fact that state policies are based on political and economic needs and goals of the
country, we can easily argue that the definition of immigrant is a politically subjective
one.

As mentioned above, international migration is an issue, which appeared in a
world that is divided up into nation-states and where staying in the country of origin is
regarded as a norm and moving to another country as a deviation. This view is the
reason, why international migration is mostly regarded as something problematic and
should be controlled.?® The most important point of the immigration policy to be
underlined though, is that this field of policy touches a core aspect of state sovereignty;

namely, the state’s sovereign discretion over the entry and residence of non-nationals in

17 Stephan Castles, “International Migration at the Beginning of the 21* Century: Global Trends and
Issues”, UNESCO 2000, p: 269.

18 Website of the Oxford Dictionaries, Retrieved June 29, 2003 on the World Wide Web:
http://www.askoxford.com/dictionary/immigrate.

19 Stephan Castles, “International Migration at the Beginning of the 21* Century: Global Trends and
Issues”, UNESCO 2000, p: 270.

%0 1bid.
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its territory. Territorial borders and the delimitation of rights between the members and
non-members of a society are fundamental functions of the statehood, reflecting the
legal institutionalization of the public authority. Since borders represent the sovereignty
of a nation-state and its society, it is regarded as a vital interest for that nation-state to
control the movements across its boundaries effectively. Accordingly, any failure in the
administration of immigration could threaten the principle of national popular
sovereignty based on a coherent sense of belonging; correspondingly it could affect the
very basis of state legitimacy.?' Thus, immigration policy is one of the most sensitive
policy fields of a nation-state.

Taking these points into consideration, we can easily define the “immigration
policy” as the critical policy of a state, aiming to regulate and control the migration
movements crossing its borders and any social and political consequences of these
movements. In other words, immigration policy is the whole of the legal regulations,
developed by the state of the immigrant receiving country, dealing with any aspect
derived from the immigration movement as well as with the individuals involved. In
order to conduct the international migration properly and manage the problems arising
from that, states mainly differentiate the immigrants into categories and define separate
conditions and rules for each of them. This way of grouping contains the following
categories:*

— Temporary labor migrants, (also called as “guest workers” in most West
European countries) who are given work and residence permission for a limited time

— Highly qualified professionals, who are moving within the global labor market
of a special area or a part of the transnational companies. Many countries welcome such
immigrants and even develop special migration programs to encourage their coming

— TIllegal migrants, who are entering a country without the necessary permissions
and mainly surviving upon black-market jobs

— Refugees, who have a special status of protection according to the 1951 UN

Convention, which defines them as persons who have to live outside his/her country of

! Sandra Lavenex, “Debate: Immigration Policy - The State, Sovereignty, and the Europeanization of
Migration Policy”, Swiss Political Science Review 7(3), 2001, p: 114. Retrieved September 28, 2003 on
the World Wide Web:
httpy//www.unine.ch/fsm/staff/cattacin/enseignement/sociologie_migrations/debate rssp_3.pdf

2 Stephan Castles, “International Migration at the Beginning of the 21* Century: Global Trends and
Issues”, UNESCO 2000, pp: 270-271.
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origin and are unable to return due to the danger of persecution they face based on
social, political, racial or religious reasons

— Asylum-seekers, who seek for protection in another country, but do not fulfill
the criteria of the above mentioned UN Convention

— Immigrants of a forced migration, who were forced to move due to
environmental catastrophes or big construction projects

— Immigrants of family reunification, who are family members of an already
existing immigrant joining him or her

— Return immigrants, who are returning to their country of origin after having
lived abroad for a certain time period.

As to its bases, immigration policy of a nation-state is mainly based on the
economic, political and even demographic needs of the country and not on any kind of
altruism. Although containing this aspect, we should not evaluate the immigration
policy within the framework of humanitarian aid on a global or regional scale. A
pragmatic immigration policy in Germany or in another West European country will
certainly not solve the economic problems and the over-population in the
underdeveloped world, and it neither will solve the social or political problems in other
immigrant sending regions of the world. An immigration policy serves in the first place
to the national interests of the immigrant receiving country.”

As to the components of an immigration policy, we can say that these may also
vary according to the political definitions of the policy-makers and may be based on
economic, social and humanitarian considerations. In the ideal case there should not be
any conflicting interests involved, or if there are, the outcome should be a well-balanced
mixture of economic interests, social goals and humanitarian commitments.”* According
to the needs of the society and the position of the country within the international
political scene, the immigration policy of the country may be shaped with more
emphasis of any of these components than the others and may also be updated

accordingly any time, as the conditions and / or the national interests of the country

2 R. Miinz, W. Seifert, R Ulrich, Zuwanderung nach Deutschland — Strukturen — Wirkungen —
Perspektiven (Immigration to Germany — Structures-Consequences-Perspectives), Campus Verlag,
Frankfurt-New York, 1999, p: 191.

2% Jan Niessen, Yongmi Schibel, EU and US approaches to the management of immigration —
Comparative perspectives, Migration Policy Group, Brussels, May 2003, p: 36. Retrieved August 18,

2003 on the World Wide Web: hitp://www.migpolgroup.com/uploadstore/electronic%20version.pdf
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change. In a general expression though, there are three main aspects to be considered,
while developing an immigration policy:*’

1. A long lasting development and human rights policy with a global
thinking in order to fight against the reasons causing many people taking refuge.

2. Regulation of the accession rights for the defined groups of persons.

3. Shaping the living conditions and integration of the immigrants in the
receiving country.

As to these major aspects of an immigration policy, we are mainly facing
political views on the last two items within the framework of our case study on the
current trends in the German immigration policy. Thus, on the one hand it is about the
questions, who may enter the country, how s/he may enter and how long s/he may stay
there, and on the other hand there are the questions whether and how the immigrants
should be integrated into the receiving society, namely the German society. No matter,
how the new immigration policy will be shaped, and which priorities it will set, it

should anyhow contain answers to these basic questions.

2 Nils Zeino-Mahmalat, “Moglichkeiten und Grenzen der Zuwanderungspolitik”, Universitdt-
Gesamthochschule Siegen, November 2000. Retrieved December 03, 2001 on the World Wide Web:

http://www.politik-netzwerk.de/zuwanderungspolitik/zuwanderung himl
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CHAPTER TWO

II. IMMIGRATION POLICY OF GERMANY

One of the major problematic political areas of the reunified Germany has been
the migration and its consequences. However, this issue had been ignored by the
politicians for a long time. The famous German academic historian Klaus J. Bade, who
has many important studies on the migration history of Germany, claimed in 1994 that
the eventful 80’s were a lost decade in sense of the migration politics and that this
default brought about conspicuous social consequences. He concluded that the risen
hostility toward foreigners in Germany in 90°s was not only a pathologic expression of a
civilization crisis of the era, nor it was just a natural reaction to the immigration
pressure. The problem was also an aggressive response to the lacking concepts in the
migration policy.?® This point of social consequences shows us how important it is for a
state, to develop policies to structure the immigration as well as to foster the integration
in order to enable the social balance and peace between the indigenous and foreigner
communities within the society. As expressed in the “Manifest der 60, further
negligence of the political responsibilities of the state in the problematic area of
migration, would endanger the domestic social peace and the cultural tolerance in the
reunified Germany. The subject matter of these responsibilities involves the situation of
the Germans as well as the immigrants in the labor and housing markets, in the
education system and in all areas of the daily life. It also involves the mutual acceptance
of the German majority and the immigrated minority as well as the welfare state of

tomorrow and securing its services in an aging and shrinking population.”’

26 Klaus J. Bade (ed), Manifest der 60: Deutschland und die Einwanderung, C.H. Beck, Miinchen, 1994,
summary retrieved June 20, 2003 on the World Wide Web:

hitp://www.comlink.de/cl-hb/m. blumentritt/agr] 33 htm
7 Tbid.
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The federal government of the Red-Green coalition, which entered into force in
autumn 1998, undertook the political responsibility and accepted the reality of Germany
being a country of immigration; a reality, that had been politically rejected for a long
time, claiming that “Germany is not a country of immigration!”. The first step towards
this new political perception was the reform in the citizenship law, which entered the
principle of ius-soli (right of the soil) complementing the old principle of ius sanguinis
(right of the blood). It is easy to claim that this was a breakdown of the strong tradition
of ethno-nationalistic political perception. The details of this reform and the new
approach of the new law will be discussed later.

The second step of such a political change was to work out and convert a
comprehensive and integrative migration and integration concept of a long term,
including all the necessary legal and institutional changes. Although this step was left
for a later time period then, a strong public debate about this issue appeared
unexpectedly during the discussions about the reform in the citizenship and
naturalization law.

Another event triggering the debate on the new immigration concept was the
new “Green-Card” initiative, which entered into the political agenda with an
announcement of Chancellor Gerhard Schréder in the Computer Fair CeBIT in
Hannover in February 2000. We will also deal with this initiative in details later.

Considering that, the debate on a new immigration concept has risen
automatically without being directed by the government itself, it is possible to argue that
there has been a chain of problems growing up for a long time in this sociopolitical area,
which showed up its own dynamics in any opportunity.

This chapter of the study will present the first part of our case study- namely the
immigration policy of Federal Republic of Germany- and focus on the historical
experiences of the country in the post World War II era and the major characteristics of
the German immigration policy of that time period. It contains the reasons for the need
of further immigration to Germany and several reflections on the future immigration

policy of the Federal Republic as well.
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2.1. History of Migration in Germany

In order to analyze and understand the policies to handle and regulate the
immigration in Germany and the changes in these policies, we have to have a look at the
historical migration experiences of Germany, because it is the migration movement
itself, which constitutes one of the causes to develop and respectively to update the
immigration policy of the state. Correspondingly, the immigration policy of the era had
either furthered or hindered those movements.

Historically, Germany was a country of emigration. The number of Germans,
leaving their home country because of economical and political reasons only between
1800 and 1930 was about 7 Millions, most of whom had traveled to the oversea.?® Due
to the fact that Germany was not a colonialist country in the classical sense, it did not
have the necessity to develop any immigration policy then. The picture in the country
changed somewhat at the beginning of the 20" century, when larger numbers of Polish
workers were imported to be employed in the mining sector. This was the first period of
Germany to recruit foreign labor power. The next wave of foreign workers involved
millions of able-bodied men from the Nazi Germany’s occupied territories, who were
forced to work in the German heavy manufacture sectors during the World War I1.%°
After the World War II or to express more concrete, since the mid 1950’s, Germany has
become the major immigration receiving country in Europe. Between 1954 and 1997,
approximately 30 millions people immigrated into Germany, whereas 21 millions left
this country, some voluntarily, others with legal obligations. 17,4 millions, leaving
Germany in that period, were from those 24 millions foreigners, who had immigrated in
the same era.’® These figures show us that not all immigrants stayed in Federal Republic
of Germany for long durations and that there have been simultaneous migration flows

inwards and outwards of the national borders resulting in a large population of

immigrants.

8 Rainer Miinz, Wolfgang Seifert, Ralf Ulrich, Zuwanderung nach Deutschland, Campus Verlag,
Frankfurt-New York, 1999, p: 182

2 yeysel Ozcan, “Germany: Immigration in Transition” in Migration Information Source, May 2002.
Retrieved July 24, 2003 on the World Wide Web:
hitp://www.migrationinformation.org/Profiles/display.cfm?ID=22

30 Rainer Miinz, Wolfgang Seifert, Ralf Ulrich, Zuwanderung nach Deutschland, Campus Verlag,
Frankfurt-New York, 1999, p: 182.
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Looking at the last years, the statistics show us that the decreasing profile of net
immigration throughout the1990’s (it was 603,000 persons in 1991 and even got the
number of 782,000 in 1992, then continuously decreased until 47,000 in the year 1998),
has been increasing since 1999 again. According to the Federal Office of Statistics, the
number of persons immigrated into Federal Republic of Germany was 273,000 in the
year 2001.>! This changing trend is likely to be related with the changes in the political
paradigm in the immigration and citizenship policies of the country, the first evidences

of which came in 1999 into the political scene.

2.1.1. Periods of Migration to Federal Republic of Germany in the
Post War Era

The history of migration to Federal Republic of Germany in the post war era is
to be examined in the following phases:*

The first phase, beginning with 1945, the end of the World War II, was
characterized by the migration movements, which were the end-effects of the World
War II. Throughout a four years period, almost 12 Millions of refugees and expellees of
German origin immigrated into the West German territory, which then was occupied by
the Allied Powers, whereas approximately 10 millions of prisoners of war or obliged
workers left the country. Also Germans tended to emigrate towards oversea. So, this
period of immigration was not regulated and controlled by the policies developed by the
German nation state yet.

The second phase was characterized as the first period of mass migration from
East Germany to West Germany, which then came to an end with the strict blockage of

the borders and the building of the Berlin Wall by the Democratic Republic of Germany

3! Press-release of the Federal Office of Statistics on February 07, 2003, found in the website of the
Federal Ministry of the Interior on the World Wide Web:
http://www.bmi.bund.de/frame/liste/Schwerpunkte/Zuwanderung/Daten_und Fakten/ix6837 artikel.htm?
categoryVariant=bmi_DF&behoerde=& Thema=99&language=de&script=1.

%2 See: Rainer Miinz, Wolfgang Seifert, Ralf Ulrich, Zuwanderung nach Deutschland, Campus Verlag,
Frankfurt-New York, 1999, pp: 184-187.
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in 1961. Within this period, 3,8 millions of East Germans migrated into Federal
Republic of Germany, whereas the corresponding migrant number in the opposite
direction was only 400.000. A much more higher number of West Germans emigrated
also towards oversea.

The third phase was characterized by the massive recruitment of the foreign
workers as “guest workers” by the Federal Republic of Germany in order to meet the
shortage in labor power required for the economic recovery process of the country after
the World War II. This shortage became obvious especially after the building of the
Berlin Wall in 1961, which was the hindrance for the East Germans to migrate into the
West Germany. The first bilateral agreement on foreign labor recruitment of Germany
was signed with Italy on December 20™, 1955. Similar agreements with Spain (1960),
Greece (1960), Turkey (1961) Portugal (1964) and Yugoslavia (1968) followed this first
one. This recruitment policy of the Federal Republic of Germany resulted in a foreign
worker population of about 2,6 millions in 1973, the date of the recruitment stop of
foreign labor power into Germany.

The following phase was characterized with the social developments after the
recruitment stop of the guest workers by the Federal government of Germany in 1973.
This political step had the hope and plan in the background, that the guest workers
would return to their homelands. But the reality occurred in the opposite way and most
of the guest workers stayed in Germany, became de-facto immigrants and their family
members retraced them in the framework of family reunification to stay permanently in
Germany. Although successive governments carried out by SPD and FDP as well as
CDU/CSU and FDP took several measures to limit further immigration and promote the
return of guest workers to their homelands, the number of foreigners living in Germany
was continually increasing. Thus, the recruitment policy of the Federal Republic of
Germany, which was planned to employ labor power for a temporary time, resulted in a
situation of permanent immigration.

The fifth phase was characterized by the immigration of “ethnic Germans” from
Eastern Europe and a mass migration between East and West Germany. With the
breakdown of the Iron Curtain and the former administrative hindrances of those
countries at the end of 80’s, ethnic Germans from Eastern Europe became a

considerable component of the migration movements into Germany. This phase was
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also the second period of mass migration from East Germany to West Germany, which
was enabled by the same conditions.

The sixth phase was characterized by a quite less immigration due to the
political measures and regulations restricting further immigration of the ethnic Germans
from Eastern Europe. Because of the fact, that the immigration in the previous phase
was too much, the Federal Government at that time had to bring such regulations into
force in 1992/93.

It is evident that immigration to a certain country may derive form the
conditions of the international context that the country is embedded in, or may occur on
a direct basis of the state policies, demanding and encouraging immigration. Within this
context, the time period since 2000 may be regarded as a new phase of the German
migration history in the post war era, because this period of time is characterized by
political attempts to change the immigration and foreigner policies of Federal Republic
of Germany, and thus redefine the position of the country within the context of
international migration. These political changes and the debates upon them constitute

the main frame of this study and will be examined later in detail.

2.1.2. Typical Characteristics of the German Immigration Policy in

the Post-War Era

Before discussing about the objectives and major aspects of the future
immigration policy of Germany, it would be useful to have a look at the typical aspects
of this political field in the post war era in the Federal Republic of Germany and its
consequences so far.

On the other side of the Wall, the Democratic Republic of Germany experienced
relatively less immigration compared to the Federal Republic of Germany. The need of
recruiting foreign labor power in the East Germany was mainly due to the emigration
toward West Germany, which took place until the building of the Wall in 1961. Those

few foreign workers, recruited from other countries of Eastern Europe, were subject to
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strict legal measures like being bound to one enterprise and not permitted to notice.
They were made to live in accommodations of the enterprises and were socially
isolated. Workers were chosen among young and single men, and marriage with the
native people was strictly limited by the regulations. Shortly, there was no issue of any
integration policy but a social segregation policy driven by the state of Democratic
Republic of Germany for the foreign workers. We can easily talk about a legal
xenophobia, which also continued to exist among the public behavior in the east federal
states after the reunification of the two German states, although these legal policies of
Democratic Republic were then melt into those of the Federal Republic.*® Therefore, we
are not going to examine the policies of Democratic Republic of Germany in detail and
just look at the political characteristics of the Federal Republic in the post-war era.

Given in the part about the periods of immigration to Germany above, two major
parallel flows characterized the nature of the post-war German immigration
experiences, namely one of the ethnic Germans returning from abroad and the other of
foreigners with no German ancestry. These two groups experienced different legal
conditions at different times based on the valid Immigration Act of that time, especially
in terms of privileges granted to the ethnic Germans.**

As to the general patterns of the above-mentioned periods of immigration to
Germany in the post war era, it can be understood that there had been only the period of
active recruitment of the guest workers as the pull migration and that most of the
immigration to Federal Republic of Germany was push migration due to the political
and military events in Eastern Europe and the socioeconomic differences between these
immigrant sending countries and Germany. Until the breakdown of the Iron Curtain,
pull migration was mostly the immigration of the guest workers and their family
members based on the family reunification, and push migration was that of the ethnic
Germans. But after the breakdown of the socialist regimes, a considerable increase in

the potential push migration to Germany could be observed.”

33 Prof. Klaus J. Bade, “Migration und Asyl im geteilten und vereinigten Deutschland” (Migration and
Asylum in the Divided and Unified Germany”) in Blétter fiir deutsche und internationale Politik, Blatter
Verlagsgesellschaft, Bonn, February 2001, pp: 232 — 234.

* Veysel Ozcan, “Germany: Immigration in Transition” in Migration Information Source, May 2002.
Retrieved July 24, 2003 on the World Wide Web:
http://www.migrationinformation.org/Profiles/display.cfm?ID=22

35 Ralph Rotte, “Immigration Control in United Germany: Toward a Broader Scope of National Policies”,
International Migration Review, Vol: 34, No: 2, Summer 2000, p: 361.
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The most important characteristic of the political perception so far was that the
Federal Republic of Germany has not been defined officially as a “country of
immigration”. This judgment is based on subjective definitions. One can define a
country as a country of immigration, based on the statistical data of how many
foreigners are living there permanently. In this respect, Germany with its foreign
population of over 7 Millions should be considered in that category. Another one may
make the same definition based on the policy making and define only those countries as
country of immigration, that endeavor for further immigration in a planned and lasting
manner. In this framework, the Federal Republic is surely not to be considered as a
country of immigration, because it has not been considering further immigration
positively except the period of foreign labor power recruitment between 1961- 1973.
Seemingly, the politicians in Germany have preferred the latter definition because
“Germany is not a country of immigration” has been the official political motto
throughout the time period.

As to the political bases, the official foreigner politics of Germany in 1960’s
unti] the early 1970’°s was almost synonymous with the economical policies in a broad
way and with the policies of the labor market in a narrow way. It was applied on the
basis of the benefits from the foreign labor power within the production process.
Accordingly, the recruitment of foreign workers to contribute to the German economy,
were expected to be temporary. The bilateral agreements with Italy, Spain, Greece,
Turkey, Portugal and Yugoslavia respectively, were based on the “principle of rotation”
meaning that the foreign labor power was going to be employed and fired according to
the needs of the labor market. Thus, the foreigner politics was only influenced by the
economical criteria and the social and humanitarian consequences of the foreign labor
recruitment was totally ignored. In the same way, the foreigner politics did not foresee
or include any aspect on the integration of the foreign labor power into the German
society, based on the same assumption again.*®

As to the goals of the political position, we can argue that the major goals of the
immigration policy of the Federal Republic of Germany since 1970°s have been, first to
limit the immigration from the countries outside of the European Community, second to

promote the return and reintegration into the original countries of the immigrants living

36 Mehmet Okyayuz, Federal Almanya’nin Yabancuar Politikast, Doruk Yaymmeilik, Ankara, 1999, pp:
22-23,32-33.
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in Germany and third to promote the further integration of the ethnic Germans and
legitimate immigrants living in Germany. The limitation with the recruitment stop for
the labor power outside the EC in 1973 resulted in a counter-effect that the existing
guest workers settled down and also took their families because they knew that they
wouldn’t have the chance to enter the country again once they would leave it.

With a critical point of view, it is easy to argue that the foreigner politics in the
Federal Republic of Germany has been an example, how politics can be made for
decades, without taking the interests and needs of the people into consideration, who are
directly affected by its results. On the contrary, politics in that area was carried out
without giving the immigrants any right or opportunity to defend their point of views.
The reason for this unfair situation is clear: the foreigners are not entitled to vote. This
social situation has changed recently, and in 2002 there were more than a half million
people of foreign origin in Germany, possessing the right to vote. Consequently, the
political parties had to take the interests of those foreigners into consideration and thus,
they discovered new voter groups, CDU/CSU oriented itself towards the ethnic
Germans and SPD towards the naturalized Turkish population.’’ Consequently, the
problems and debates on the immigration issues became parts of the propaganda
material of the elections. This change shows us that besides the interests of the nation-
state itself, the interests of the political parties also got a determinant influence on the
formation of any kind of the state policy, exemplified with the immigration and
foreigner policies here. Immigration policy then, is not a purely state instrument in
policy-making, but an issue of the domestic politics in general.

Another comment on the immigration policy of Germany was the following
statement of Peter Miiller, Prime Minister of the federal state Saarland and the chairman

of the commission on “Immigration and Integration” of the CDU:*
“There is hardly another area of the political culture in Germany, which is coined by
resentments, prejudices, emotionality and narrow mindedness as the immigration policy —

indeed across all the political positions and parties.”

37 Karl-Heinz Meier-Braun, Deutschland - Einwanderungsland, Suhrkamp Verlag, Frankfurt a.M, 2002,
: 143.
% Peter Miiller, “Von der Einwanderungskontrolle zum Zuwanderungsmanagement — Plaedoyer fiir ein
nationales Programm der Zuwanderungspolitik in Deutschland” (“From immigration control to
immigration management - Pleading for a national program of immigration policy in Germany”) in
Zuwanderung und Integration, Zukunfisforum Politik, Broshures of Konrad-Adenauer-Stiftung e.V., Nr.
23, Sankt Augustin, Mirz 2001, p: 5. Retrieved December, 7, 2001 on the World Wide Web:
http://www.kas.de/db_files/dokumente/zukunfisforum politik/7 dokument dok pdf 190 1.pdf
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This criticism of a German politician from the conservative wing also shows that the
immigration policies in Germany had not been developed upon any scientific and
objective criteria until the recent paradigmatic changes in that political area. Therefore,
the current attempts in this political field in Germany, which are going to be dealt in
detail later, are very important steps towards a logical and reasonable way of policy-
making.

As to the structure of the political practices, it is observed that ideological
debates on immigration until recent times have led to a complexity of legally and
organizationally autonomous regulations in German foreigner policy, which is hard to
be governed and looks like a “patchwork”.*® Controlling the whole immigration has
therefore been problematic in the last years, because the politicians have rather to
regulate the situation of single immigrant groups separately. This attitude brought about
a too much regulated foreigner law in Germany, which is not efficient and not orderly.
For example there have been five types of legal residence permits for foreigners in
Germany (residence authorization, residence appropriation, limited residence
permission, unlimited residence permission and residence right), which can hardly be
distinguished from each other. Thus, the tendency to handle the single problems of the
foreigner policy in isolation was a typical feature of the German immigration policy in
the post war era. Related to this type of application, there have also been administrative
crowd and several procedures that the immigrants should carry out, which were
administered by different governmental offices.

Another handicap of the immigration policy of Germany so far has been the lack
of legal and administrative instruments to control immigration in line with the national
interests. Also, the matter, how many people are immigrating in a certain period of time
and what kind of social, economic and cultural consequences those people would bring
about, remained irrelevant. Accordingly, the problem of foreigners has only been seen
and judged as a quantitative fact of immigration statistics.*

These characteristic features of the German immigration policy in the post war
era are also the reasons for its failure to cope with the needs of a nation-state embedded

in the global world and the current necessity of a change in this political area.

* Tbid. p: 12.
“ Ibid. pp: 12-13.
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2.2. Need of Further Immigration to Germany

It is an obvious fact today that the German population is steadily decreasing and
aging. This reality is reflected both by official statistical data and by scientific analyses
of demographers. Due to low fertility rates, the native German population has decreased
around 4 Millions since 1970. For its current population of over 82 Millions, the
German society should thank to the existing immigrants of foreign and/or ethnic
German origin. Similarly, scenarios on the future developments of the German
population show that without any substantial immigration and with constant frequency
of birth, the population of Germany would decrease about 17 Millions by 2050 and
would decline to 30 Millions until the end of the 21%' century.*' Such perspectives also
reflect that in the year 2035, 40 % of the German population would be composed of

people over 60 years and more than 50 % would be over 50 years.42

TABLE-L: Scenarios on future developments of German population

Millions

\
55
1990 2000 2010 2020 2030 2040 2050 2060
Year
Annual Net Immigration ey 300000 i 200000 = 100000 =H=0

# See Table — I for several scenarios on future immigration to Germany. Cited from: Report of the
Independent Commission on Migration to Germany, “Zuwanderung gestalten, Integration fordern”
(“Structuring Immigration, Fostering Integration™), July 4™ 2001, p: 68. Data Source: Humboldt
University, Institute of Demography

“2 Dieter Oberndérfer, “Schlusswort: Zuwanderungsdebatte in Deutschland — Riickkehr zum
Gastarbeitermodell oder Aufbruch in eine neue Gesellschaft?” (“Summary: The debate on immigration in
Germany: Return the guest-worker model or start for a new society?”) in Klaus J. Bade, Rainer Miinz
(eds), Migrationsreport 2000, licenced edition for the Federal Office of Political Training (BpB), Bonn
2000, p: 205.
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The social and economic consequences of such a scenario are various including a
shrinking domestic market, decreasing profitability of public and private investments
due to the infrastructures and real estates that became redundant.® Besides these
envisaged future facts, the most critical consequence of this demographic development
will be the damage on the labor market and the social security system. As a result of the
total population getting aged, the working population is also shrinking fast. The
statistics foresee a drastic decrease of 20 Million people from the current working
population (between the ages 20-60) by year 2050. The related calculations show us that
even with the prognosis of an annual net immigration of 200.000 persons, the amount of
the working population (between the ages 20-60) will decrease circa 13 Millions by the
year 2050. This process is clearly evident in the diagrams of age distribution in

Germany in the last century.**

TABLE-II: Age distribution diagrams of the German population in 1910, 1999 and 2050*

1910 1899 2050*
Age in vears Age in years Age in vears
male (%) female (%) male (%) female (%) male (%)  female (%)
% : E

9 .49

060 0081152 25 26218 1 050 005 1 15 2 25 25 215 1 080 0051 15 2 25

* Assumption (middle scenario): annual net immigration of 200 000 people
Diagram by Humboldt University Institute of Demography
Data Source: Federal Office of Statistics

437y
Ibid.

* See Table —2. Cited from: Report of the Independent Commission on Migration to Germany,

“Zuwanderung gestalten, Integration férdern” (“Structuring Immigration, Fostering Integration”), July 4"

2001, p: 29. Data Source: Humboldt University, Institute of Demography.
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The situation leads to the fact that the liberal regulations and current standard of
pension payments in Germany will be history soon, because it is an ever shrinking
group of people, who has to secure / finance with their contributions the maintenance of
an ever growing group of retired people. This negative correlation between the two
groups of the population is a problem for the productive industry as well as the social
security system of the state and brings about the question of who in the future will be
financing the nursing service for the large numbers of old and infirm people.*’

It is obvious that the new attempts to be mentioned below to regulate the
immigration to Germany are end results of several socio-political problems the country
has been going through for a long time. Though it would help to reduce the
demographic problems of the society, immigration in itself is not a universal remedy for
every economic or social problem. Immigrants can only bring profit to the above-
mentioned social problems, if they can work and earn their livings under the rules of the
social security system and will not live upon the social security benefits or jobs in the
black market. Thus, the revisions in the immigration policy should be conducted
simultaneously with some reforms in other fields of the domestic politics and in order to
realize these reforms, some measures should be taken. These measures, already
sketched by “Manifest der 60”*® in 1994, can be listed as follows: extension of the
productive period by shortening the education period and increasing the age of
retirement, decreasing the level of social benefits given to the retired population,
providing better professional qualifications strengthened through continuous training,
developing the legal job opportunities in the low-paid sectors, increasing the proportion
of the working women, which is currently low in an international comparison and is
linked with changes in promoting women in the society, in the family policies and
schooling system.*’

In short, further immigration under a regulating policy is essential for Germany,
but still it shouldn’t be regarded as a substitute for the needed reforms in several fields

of the domestic politics. This point shows us that social problems in different areas can

3 Klaus Bade, Rainer Miinz, “Migration und Migrationspolitik — sikulare Entscheidungen fiir
Deutschland” (“Migration and migration policy — Secular decisions for Germany”) in Migrationsreport
2002, Campus Verlag, Frankfurt, 2002, p. 20.

% Klaus J. Bade (ed), Manifest der 60: Deutschland und die Einwanderung, C.H. Beck, Miinchen, 1994.
4T Klaus J. Bade, Rainer Miinz, “Migration und Migrationspolitik — sékulare Entscheidungen fiir
Deutschland” in Migrationsreport 2002, Campus Verlag, Frankfurt, pp. 20-21.
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affect each other directly and therefore also the policies of a nation-state to deal with
those problems should be interrelated and should be conducted harmoniously.

Besides the determination that further immigration is necessary and vital for
Germany due to its demographic deficits affecting both the economic and social
structure, it is obvious that Germany will anyway experience a certain amount of
immigration in the future both temporary and permanent in nature. Maybe the
immigration flow won’t be in huge amounts like in the late 80’s end early 90’s, but it
also won’t disappear even if restrictive rules will be in force. There are at least three
decisive reasons for predicting a continuation of immigration:*®

1. The first reason is the increase of globalization in the production, distribution
and labor markets. This increase brings about an increased mobility of
employees of middle or higher ranks and also their families. There are some
professional areas, in which the supply of the qualified German labor is not
sufficient and immigration of qualified professionals is necessary.

2. The second reason of the continuing immigration to Germany is the existing
mass of immigrants in the country. 7,3 millions foreigners are a big potential for
the future immigration, because many of them still marry from their original
countries and bring their spouses to Germany under the principle of “family
unification”. The same situation is also valid for the ethnic Germans (Aussiedler)
from the former Iron Curtain countries, who immigrated to Germany after the
collapse of the Iron Curtain. There are app. 3,2 millions ethnic Germans living in
Germany and they are continuing to cause chain-migration for the ethnic
Germans, mainly living in Siberia, Kazakhstan and Kyrgyzstan.

3. Another reason is the geopolitical aspect of Germany and its economic and
political stability. These factors are attracting people form some regions, having
social, political and economic problems and also having historical migration-
relations with Germany. The chain-migration and the family unifications,
seeking asylum as well as illegal migration from such regions will continue in
the future. The states of the former USSR, the Balkan region, Turkey and other

regions of the west Asia can be count in this category.

“8 R, Miinz, W. Seifert, R Ulrich, Zuwanderung nach Deutschland — Strukturen — Wirkungen —
Perspektiven, Campus Verlag, Frankfurt-New York, 1999, pp: 190-191.
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Such arguments show that the restrictive political measures of beforehand, will not be
able to prevent or control immigration because they can not control such macro causes
of immigration. Nevertheless there have been hot debates on a new longsighted

immigration policy in Germany.

2.3. Reflections for the Future Immigration Policy of Germany

After explaining the typical features and handicaps of the German immigration
policy in the post war era and the current needs of the German economy and society due
to the demographic situation, it is obvious that Germany needs a new mentality in its
migration and foreigner policies in order to deal with the current situation in a realist
way. Such a policy should not only concentrate on the methods of preventing
immigration but it also has to be oriented on the pragmatic criteria of feasibility and
national and European interests. It is obvious that uncontrolled migration flows will not
serve to the national interests of Germany and the state should rather control the
immigration and become selective among those new intended immigrants. So, new kind
of policy should also control who and how many persons should immigrate into the
domestic borders.

At this point of our study, it is useful to discuss the structure and the features of
the future immigration policy of Germany and express the necessary aspects it should
involve in order to fulfill the needs mentioned before.

Regarding the scope of the future German immigration policy, the policy should
not stand alone as in the past. Germany needs a kind of “policy mix”, which would
allow following the objectives of policies of education, retirement, family and
immigration simultaneously and in an interrelated way.” Correspondingly, the new kind

of immigration policy should build a new institutionalization of the administration. The

# peter Miiller, “Von der Einwanderungskontrolle zum Zuwanderungsmanagement — Plaedoyer fiir ein
nationales Programm der Zuwanderungspolitik in Deutschland”in Zuwanderung und Integration,
Zukunfisforum Politik, Brochures of Konrad-Adenauer-Stiftung e.V., Nr. 23, Sankt Augustin, March
2001, p: 20. Retrieved December, 7, 2001 on the World Wide Web:
http://www.kas.de/db_files/dokumente/zukunftsforum_politik/7 dokument dok pdf 190 1.pdf
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split structure of the institutions responsible for several aspects of the German
immigration policy so far, has brought about unclear data. Registration of different
kinds of administrative data in different sources and even some non-registered data of
immigrants brought about the occasion for any kind of political manipulations. In order
to become more concrete and objective, the new immigration policy should involve a
central institution coordinating all kinds of data of all immigrant groups. This
establishment should be a federal office, combining the governmental responsibilities of
the federal ministries of interior, foreign affairs, justice, economy, family and labor
related to the migration issues. Such a central institution would on the one side serve a
better administration and rational policy-making, and on the other side it would give the
message to the public that immigration is an important political area.’® In contrast to the
foreigner policy of a “patchwork-type” so far, as mentioned before, Germany needs a
complete outline of immigration policy, which should determine the demands and
amounts of different migration flows in particular time periods, taking also the
demographic developments as well as the needs of the economy and the labor market,
which are also a part of the global economic system, into consideration.”’

As to its content, the main objective of the future immigration policy should be
to regulate the migration from abroad by the legal state on the base of qualitative,
quantitative and administrative criteria. The German immigration policy should be
compatible with the European regulations in that political field and it should also
respect the basic rights of the immigrants, asylum seekers and their family members. On
the other side, this policy should offer a clear perspective to the potential immigrants.
Such a perspective should include clear information about who would be given a
residence permit in Germany, who would be allowed to stay temporarily and who is not
allowed to enter the country. The measures on integration are also essential, so that the
immigrants will not be marginal groups within the society and form new problematic
groups of low strata within the labor market in the future. Correspondingly, the

immigration policy should also gain acceptance within the receiving society, because

%0 Steffen Angenendt, “Perspektiven einer deutschen Migrationspolitik” in Steffen Angenendt(eds.),
Migration und Flucht, Federal Office of Political Training (BpB), Bonn 1997, pp: 284-285.

3! Peter Miiller, “Von der Einwanderungskontrolle zum Zuwanderungsmanagement — Plaedoyer fiir ein
nationales Programm der Zuwanderungspolitik in Deutschland”in Zuwanderung und Integration,
Zukunfisforum Politik, Brochures of Konrad-Adenauer-Stiftung e.V., Nr. 23, Sankt Augustin, March
2001, p: 25. Retrieved December, 7, 2001 on the World Wide Web:

http://www.kas.de/db _files/dokumente/zukunftsforum politik/7 dokument dok pdf 190 1.pdf
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even the most practicable immigration policy can not be successful against the majority
voters. Finally, a strong Western country of immigration also needs to have an active
foreign and development policy focusing on the conflicting areas of the world. Instead
of only accepting the expellees, such a policy would aim to prevent the conflicts to be

increased and the people to be displaced because of such wars.*>

52 R. Miinz, W. Seifert, R Ulrich, Zuwanderung nach Deutschland — Strukturen — Wirkungen —
Perspektiven, Campus Verlag, Frankfurt-New York, 1999, p: 192.
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CHAPTER THREE

III. CURRENT TRENDS IN THE
GERMAN IMMIGRATION POLICY

So far, we have examined the experiences of Federal Republic of Germany after
the World War II in sense of international migration and the corresponding policy-
making as well as the current needs of the German society, requiring further
immigration. Consequently, we discussed about the aspects of a future immigration
policy of Germany. Now, we have to see, how the German politicians perceived and
reacted to the realities of the country and whether there have already been any concrete
steps towards a new policy of immigration in Germany. The problems involved in the
issue have been being discussed by politicians for a long time and governments as well
as representatives of the opposition developed several proposals to the new policies so
far. Some of these proposals became a political reality and came already into force as
concrete applications within the framework of the immigration policy, whereas some of
them became subject to infinite negotiations. Let us examine the new applications and

the current situation in the policy-making process of the German immigration policy.

3.1. The New Law of German Citizenship — Naturalization

In Germany, as a de facto immigration receiving country since the mass
recruitment of the guest workers in 1960’s and 1970’s, most of whom later settled there,

the naturalization rate has been lower than the other European countries. This was due
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to the then valid citizenship law, existing since 1913, its conception of “German” people
and the definition of prerequisites to be naturalized. This situation in Germany has
changed significantly after the entrance of the new Citizenship Law.

The new German Citizenship Law, which was considered by the Red-Green
coalition government as the first step of important political reforms, became effective
on January 1%, 2000. The proposal of the government passed on May 7%, 1999 in the
German Parliament (Der Bundestag) with a majority voting and two weeks later, on
May 21%, 1999 it was ratified in the Federal Council of Germany (Der Bundesrat) with
wide majority of votes again.>

The main development in the political scope with this law is the entrance of the
principle of ius-soli (right of the soil) of the citizenship, supplementing the old principle
of ius sanguinis (right of the blood), which had been effective since 1870’s, the time of
Emperor Wilhelm I. This change in the perception about, who should be considered as a
German citizen under which conditions, is a very important step both for the practical
integration issues of the immigrant population and for developing new approaches to the
immigration policy in Germany. Actually, the Red-Green coalition intended to include
the “double citizenship” in the new law proposal, but the opposition party CDU made
this point to the central issue of the election campaigns in the federal state Hessen in
1999, and this party got the victory of that election. So, the coalition decided to change
the proposal in order to get a broader political consensus in the Federal Council (Der
Bundesrat). The revised proposal was then agreed by FDP and even by some
parliamentarians of the CDU as well as the members of the coalition parties.**

While presenting the new regulations in the citizenship law, Otto Schily, the
Federal Minister of the Interior, stated that the new law certainly can not “decree” the
integration, though it makes a clear sign of the government’s attention and intention to
support the peaceful living together of everyone, independent of his/her cultural origin,

to all the foreign inhabitants, living in Germany for a long duration.” In the same

3 “Das neue Staatsangehtrigkeitsrecht: Fundament fiir den inneren Frieden”, Article on the new
citizenship law in the website of the Federal Ministry of the Interior, May 21, 1999. Retrieved December
5, 2001 on the World Wide Web: http://www.bmi.bund.de/dokumente/Pressemitteilung/ix 26295 him.
% Steffen Angenendt, “Einwanderungspolitik und Einwanderungsgesetzgebung in Deutschland
2000/2001” in Klaus J. Bade, Rainer Miinz (eds), Migrationsreport 2002, Campus Verlag, Frankfurt,
2002, p: 33.

% Otto Schily, “Staatsangehorigkeit — Das neue Recht”, the brochure about the new citizenship law,

Federal Ministry of the Interior, foreword, December 1999, Osnabriick, p: 07.
‘Mu-m
et
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document, Marieluise Beck, The Commissioner for Foreigners of the federal
government, underlined the reality that more than seven millions people without the
German citizenship are living in Germany and they are parts of the daily social life,
education system as well as the economy but are only excluded from the political
process of decision-making. She expressed that this gap between the social reality and
the legal belonging (membership) in the German society will be tried to be reduced via
the new law of citizenship. She also underlined, that anyone permanently belonging to
the German society should posses the same rights and responsibilities and concluded to
be sure that this would be a step towards a fairer and more tolerant society, which is an
objective to be reached. In her statement, she declared this new law as a noteworthy
offer for the foreigners living in Germany and called them to respond positively and to
become active citizens of the society they are living in.*

Let us have a look at the new Citizenship Law of Germany and the new
approach it has brought about. There are two main aspects within the subject matter,
first the citizenship right of birth, second the right or option for the immigrants to get
naturalized. The difference between these two aspects is that the former is possessed
automatically, but the latter should be applied for. As mentioned before, the main
difference of the new law is the entrance of the ius-soli (right of the soil) principle of
citizenship. Accordingly, children of immigrants, who were born in Germany after
January 1%, 2000 get the German citizenship, if one of the parents possesses at least
eight years of permanent and legal residence and at least three years of unlimited
residence permission while the birth of the child. Thus, fulfilling these conditions, the
immigrant children become German citizen with all legal rights and responsibilities.
They also possess the citizenship of the parents and according to the new “option
model” have to decide on one of them after reaching the major year, until completing
their 23™ year. Children of immigrants, who didn’t complete their 10" year by January
1%, 2000, were given the same rights with the same prerequisites if they (or their
parents) had applied to possess the right until December 31%, 2000. Additionally, it
should also be mentioned that the former citizenship principle of ius sanguinis (right of
the blood), giving the German citizenship automatically to those having at least one

German parent, is still valid. As to naturalization, the second aspect of the citizenship

%6 Marieluise Beck, “Staatsangehorigkeit — Das neue Recht”, the brochure about the new citizenship law,
Federal Ministry of the Interior, foreword, December 1999, Osnabriick, pp: 05-06.
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law, we can easily argue that the new law is serving for more integration in the German
society. The naturalization of an immigrant (also the members of the second and third
generation) due to his/her personal demand has some prerequisite conditions to be
fulfilled. These prerequisites of the new German citizenship law are as follows: eight
years of legitimate residence in Germany without any break (until 1999 it was 15 years),
possession of residence permission, knowledge of the German constitution, no activities
directed against the constitution, earning one’s living without the welfare or
unemployment benefits, being exempt on any punishment and sufficient knowledge of
German language.’” The new citizenship law serves for integration in two aspects, first
reducing the minimum time of residence to apply for the naturalization, second entrance
of the knowledge of a certain level of German language and German constitution as
prerequisites. Thus, new citizens getting the rights of political representation and the
social and legal responsibilities will also be equipped with the abilities to integrate into
the daily life as well as legal institutions of the German society.

After having examined the major aspects of and the expectations from the new
citizenship law of Germany, which has been valid from January 1* 2000 on, we should
also have a look at the factual consequences and the results of this policy. What has the
new law brought about? The first consequence to observe was an increase in the
applications for the German citizenship due to the decreased minimum time of residence
required.’® On the other hand, however, there are some practical problems brought
about with the new law. Both testing and deciding upon the required knowledge of
German language and the basic democratic regulations of Germany during the
application to the citizenship and the registrations of the new born babies of immigrants
as German citizens after controlling their status in order to determine whether they
fulfill all the requirements to get the citizenship automatically and follow them up by
their 23™ year according to the options model, cause official burden to the relevant

authorities.”

57 See: “Staatsangehorigkeit — Das neue Recht”, the brochure about the new citizenship law, Federal
Ministry of the Interior, December 1999, Osnabriick, pp: 08-19.

%% See Table — III The Naturalization of Foreigners”, Cited from: Migrationsreport 2002, ed. Klaus J.
Bade, Rainer Miinz, Campus Verlag, Frankfurt, 2002, pp: 167-168. Data Source: Federal Office of
Statistics.

% Christian Dornis, “Zwei Jahre nach der Reform des Staatsangehorigkeitsrechts” (“Two years after the
reform of the citizenship law™), in Klaus J. Bade, Rainer Miinz (eds.), Migrationsreport 2002, Campus
Verlag, Frankfurt, 2002, pp: 167-171.
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However, the practical difficulties given above, are not the only points to be
criticized. The aspect of “option model” of the new citizenship law also faces criticisms
from a sociological point of view. First critique involves the decision age of the
immigrants. During the time between 18-23 years, the young people are mainly still
living with their families and not able to finance their lives, but they are legally forced
to decide upon the state they are going to be a member of in their rest of life. Second
critique on the option model is about the dilemma, the young immigrants with the right
of German citizenship due to ius-soli (right of the soil) principle are going to face,
namely the decision between their family and the immigrant receiving society. Third
critique is on the indefinite point of the potential immigrants who will decide on the
citizenship of their parents, after having performed all the rights and responsibilities of
the German citizenship like the military service or voting so far.%® Suggestions to
possible solutions on the problems caused by the option model of the new citizenship
law are various. Politicians from the conservative side of the spectrum suggest
abolishing the ius-soli (right of the soil), whereas those from the liberal and green
politics suggest withdrawing the obligation of decision due to the option model and
foresee the right of dual citizenship. Another suggestion originating from the
governmental side is to adopt the foreigner law as well as the regulations of family law
within the international private law to the new regulations of the option model. Lastly,
there have been two suggestions from the point of social scientific view. First one is a
structure of graded citizenship, giving a kind of limited German citizenship as a
supplementary to the existing original citizenship, which would involve several rights
but not the total. Second one foresees the double citizenship, causing several problems,
only for the transition generation to be naturalized or to be born into ius-soli (right of
the soil). The governments of Germany and immigrant sending countries should then
agree upon the German citizenship of the second generation, namely children of these

immigrants.61

% Ibid.
8 Ibid, pp: 173-176.
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3.2. The “Green Card” Regulation

Globalization has brought about the international movement of capital, goods
and services as well as the human capital. As mentioned before, labor migration is
supported by the increased globalization. Consequently, economically strong states look
for the best human capital among those, who are looking for new places to live and to
work and generally have the opportunity to select from the applicants and prevent the
unwanted ones. This point is reflected in the accession criteria of the immigration policy
of the nation state. Nevertheless, the situation may sometimes be reverse and the
potential immigrants may be in a position to choose the target country to immigrate.
Especially in the sectors requiring updated technical know-how and high qualifications,
this is the case. Today, computers and the information technology are involved in every
sector and everywhere in the daily life. Therefore, this sector needs more and more
labor power throughout the world and the developed countries require also foreign
human capital for this sector, because of the domestic supply not being sufficient. In this
respect, these countries should make themselves attractive to the well-educated,
qualified human capital in order to employ them. This point should also be a part of the
immigration policy of the immigrant receiving country including satisfying living and
working conditions for this labor power.

The Green Card Program is the first regulation of recruitment of foreign labor
power applied by the Federal Republic of Germany after 1973 and is a result of the
requirements of the globalization. Federal Republic of Germany now wants to take its
place in the world as an important center of technology and needs therefore strong
human capital serving in the technology sector. However, the domestic supply of
specialists in that sector is not sufficient. Thus, Germany needs to employ foreign
specialists, meaning that firstly it should become attractive to them, and consequently
become a competitor to the classical countries of immigration like the USA and Canada.
This situation, requiring its own legal and administrative regulations, resulted in the
“Green Card” initiative, which also brought about a big debate on the necessity and

potential advantages as well as disadvantages of further labor migration into Germany.
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In this respect, it is important to discuss this regulation within the framework of the
developments in the immigration policy of Germany.

Although at the end of 1998, the Federal Minister of the Interior Otto Schily
declared that “the borders of the German capacity to accept immigration was already
exceeded”®, on 22" February 2000 in the opening speech of the CeBIT Technology
Fair in Hannover, the Chancellor Gerhard Schréder announced the proposal of a new
regulation addressing foreign specialists of Information and Communication
Technologies, to give them the opportunity of obtaining a temporary residence and
work permission in Germany. This proposed regulation, entitled the “Green Card”, was
the result of a long-lasting need of the German economy to employ approximately
75.000 qualified specialists in this field.*®

In May 2000 the federal government decided upon the Green-Card regulation,
allowing the technical specialists from non-EU countries to get a residence permit for an
employment in the IT sector and the system was put into practice in August of the same
year. Harianto Wijaya from Indonesia became the first foreign IT expert to receive a
German "Green Card”.

As to the content of this application, the pre-conditions to apply for a “Green
Card” is either to posses a high school or university diploma in the area of Information —
Communication Technology or the evidence of a guaranteed job of at least 100.000 DM
(51.000 € after the introduction of the common European currency on January 1%, 2002)
annual salary for those who do not fulfill the first precondition. These conditions are
also valid for the foreign students studying in a university in Germany, who due to the
effective laws have to leave the country right after the graduation. The “Green Card”
regulation foresees a residence permit throughout the employment, limited with five
years at the most. The family members will also have the residence permission but may
get a work visa only after a period of two yea1rs.64 At the starting point of the process,
the time limit for the IT-specialist to apply for a work permit was set as July 31%, 2003.

However, due to the fact that the specified total of specialists could not be reached and

82 Otto Schily, Stiddeutsche Zeitung, November 18, 1998, p: 4.

8 Steffen Angenendt, “Einwanderungspolitik und Einwanderungsgesetzgebung in Deutschland
2000/2001” in Klaus J. Bade, Rainer Miinz (eds), Migrationsreport 2002, Campus Verlag, Frankfurt,
2002, p: 34.

8 Ralph Greifenstein, Die Green Card: Ambitionen, Fakten und Zukunfisaussichten des deutschen
Modellversuchs, Friedrich-Ebert-Stiftung, Bonn, May 2001, pp: 30-31.
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the necessity is continuing, on July 9 2003, the German Parliament decided to extend
the time of this regulation until the end of 2004.%

Nevertheless, the number of applications to acquire a “Green Card” remained
less than the expectancy. Although the annual quota was planned to be 20.000, in July
2001 - at the end of the first year of the system- the number of specialists employed was
only 8.556% and at the end of July 2003 around 15.000, most of which coming from
India and eastern Europe.”” The main reason for this low number of Green Card
specialists is the time limitation set by the regulation. It is -for sure- not easy for people,
mainly with families and children, to relocate to another country for a limited time and
return to their home country after the end of this five-year period. This aspect of the
“Green Card” regulation reduces its attraction and makes it to a new updated version of
the “Guest worker program” rather than being a part of a new perception of immigration
policy. Thus, it can be argued that giving up the guest worker model, which is retarding
the social integration of the immigrants, could not be risked and the transition to the
migration mentality of the classical immigration receiving countries was delayed
again.®® On the other hand, in the background of this regulation, being limited of five
years, lies the assumption that the new Immigration Act regulating further movement of
specialists was going to come into effect soon. The new Immigration Act should
regulate further immigration according to the needs of the economy but could still not
enter into force due to political debates and the problematic points of the Green Card
implementation remained unsolved. Thus, we have to express here the problems, the
“Green Card specialists” have to face in Germany. These high-qualified specialists face
negative responses when they apply for a contract of mobile telephone, a life insurance,

bank credit or for a leasing and feel themselves like people of second-class. The time

8 Ulrike Putz, “Green Card: Wic Menschen zweiter Klasse” (“Green Card: Like People of the Second-
Class™), Website of Spiegel Online, July 16, 2003. Retrieved July 25, 2003 on the World Wide Web:
http://www.spiegel.de/politik/deutschland/0,1518.257250.00.html

86 v. Vitt, F. Heckmann, “Migration in Deutschland: Chronologie der Ereignisse und Debatten”
(“Migration in Germany: Chronology of the events and debates”), in Klaus J. Bade, Rainer Miinz (eds),
Migrationsreport 2002, Campus Verlag, Frankfurt, 2002, p: 273.

87 The website of the Federal Government of the Federal Republic of Germany: Retrieved August 4, 2003
on the World Wide Web: hitp://www.bundesregierung.de/Themen-A-Z/Innenpolitik-

462.4995 1 3/artikel/Green-Card-drei-Jahre-alt-Verl.htm

8 Dieter Oberndorfer, “Schlusswort: Zuwanderungsdebatte in Deutschland — Riickkehr zum
Gastarbeitermodell oder Aufbruch in eine neue Gesellschaft?”, in Klaus J. Bade, Rainer Miinz (eds),
Migrationsreport 2000, licenced edition for the Federal Office of Political Training (BpB), Bonn 2000,
pp: 214-215.
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limitation constitutes a hindrance for them to make personal investments in Germany
like buying a house. Consequently, this special group of immigrants feels dissatisfied
with the daily-life conditions they face and they even expressed their position via mass
media accusing the host country not to support them although it called them and profits
from them. This initiative of foreign IT specialists with a Green Card in Germany,
demands a new regulation in the Immigration Act as soon as possible and they get the
full support of the representatives of the German industry in this sense. It is the German
economy itself that needs this foreign labor force and the association of industry can not
risk to renounce them.* So they also want the politicians to bring the new Immigration
Act into effect as soon as possible, because the Green Card regulation alone is not
enough to handle the bureaucratic problems mentioned above.

The Green Card regulation clearly needs to be developed and supplemented with
further modern regulations of a new immigration policy, in order to satisfy and keep the
IT specialists and should be spread to other fields of the economy suffering from
shortage of well-qualified specialists in order to fulfill the qualitative needs of Germany,
that wants to become globally competitive. Nevertheless, despite the given weaknesses,
the Green Card regulation can easily be evaluated as a major change in the political

paradigm, which was effective since the recruitment stop in 1973.

3.3. Steps & Debates Towards a New German Immigration Act

The last and maybe the most important step of developing a new immigration
policy, is to update the law regulating and controlling the immigration. So, after having
expressed the political regulations in Germany within the framework of a new
immigration policy, which are already in force, we have to examine the political

attempts in Germany to realize this last step, namely the new immigration act meeting

8 Ulrike Putz, “Green Card: Wie Menschen zweiter Klasse”, Website of Spiegel Online, July 16, 2003,
Retrieved July 25, 2003 on the World Wide Web:
http://www.spiegel.de/politik/deutschland/0,1518.257250,00.html
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current social needs and fulfilling the global conditions. Thus, this part reflects the

views and positions of the political actors involved in this process.

3.3.1. The Commission on Migration to Germany

(The Stissmuth Commission)

On September 12™ 2000, an independent commission was charged by Otto
Schily, Federal Minister of the Interior, with the duty to determine the current needs on
the migration and foreigner issues and work out a concrete proposal for the future
immigration policy of Germany. The commission was composed of 21 members of
different professions like academicians, parliamentarians, representatives of the
minority groups and churches, and was leaded by Prof. Dr. Rita Siissmuth, the respected
parliamentarian of CDU, after whom the commission was also called, the “Stissmuth
Commission”. The method of the commission was as follows: the commission had 14
sessions of one or two days each and also constituted three work groups, which
organized between the sessions of the commission 30 more meetings and listened to
specialists. The first work group dealt with the questions on controlling further
immigration, suggestions on asylum procedures and humanitarian reception of refugees
and the execution of the measurements ending the sojourn. The second group dealt
mainly with a new admission procedure for the foreign employees entering the
economy. The last group should elaborate on proposals to integration.”® Within the time
period, the members of the commission listened to totally 143 guests from a spectrum of
specialists of varying disciplines to experts of the classical immigration receiving
countries and to political decision makers. The commission had also an information
meeting with the President of the Federal Republic and several meetings with the

Federal Minister of the Interior and also collected views and statements of formal and

7 prof. Dr. Kay Hailbronner, speech in the conference of “German-Turkish Relations Within the Context
of Accession of Turkey into the EU” organized by the European Community Institute of Marmara
University, 11" — 13" April 2001, Istanbul.
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informal interest groups.”’ It also examined the conceptions and practices of other
immigrant receiving countries in order to check how the Commission proposal would be
a part of a future European common policy on immigration and asylum. Besides, the
Commission was expected to develop suggestions for the institutional and legal
transitions in respect to this context.”

As we see, this commission on the immigration was a very important step in
developing new policies for a more democratic and culturally heterogeneous society,
both in its non-partisan character and in its objective and scientific method, giving the
right of representation to all related parties of the subject matter. In that sense, the report
of the Commission should be taken as serious and it actually constituted the important
framework of the proposal to a new Immigration Act, prepared by Otto Schily. We are
going to see the main points of that proposal later.

On July 4™ 2001, after a working period of nine months, the Independent
Commission on Migration to Germany presented its report containing suggestions for
the new prospective German Immigration Act. The detailed report, which will be
discussed and explained below, brought about a major change in the paradigm of
immigration and foreigner laws of Germany and underlined that immigration had
become a necessity for Germany due to economic and demographic reasons and that the
main question is the regulation of accession of various foreigners, namely the potential
immigrants.73 As to its characteristics, the political scientist Steffen Angenendt finds the
proposal of the Commission of politically feasible nature and explains this result with
two major reasons: first, the heterogeneous composition of the Commission, which
required the representatives of various political parties and social groups to reach an
agreement, and secondly, the special social and political explosiveness of the subject

matter, which requires to be handled as realistic and pragmatic as possible.”

! Report of the Independent Commission on Migration to Germany, “Zuwanderung gestalten,
Integration fordern” (“Structuring Immigration, Fostering Integration”), July 4" 2001, p: 295.

72 Report of the Independent Commission on Migration to Germany, “Zuwanderung gestalten,
Integration fordern”, July 4™ 2001, p: 20.

"y, Vitt, F. Heckmann, “Migration in Deutschland: Chronologie der Ereignisse und Debatten” in Klaus
J. Bade, Rainer Miinz (eds), Migrationsreport 2002, Campus Verlag, Frankfurt, 2002, p: 269.

7 Steffen Angenendt, “Einwanderungspolitik und Einwanderungsgesetzgebung in Deutschland
2000/2001” in Klaus J. Bade, Rainer Miinz (eds), Migrationsreport 2002, Campus Verlag, Frankfurt,
2002, p: 38.
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The main points of the commission report, entitled as “Structuring Immigration
— Fostering Integration”, are as follows:
The report begins with the determination of the current conditions and needs of the
German society and economy. Accordingly, Germany experiences increasing life spans
and decreasing birth rates, which together result in an aging and shrinking population
and brings about the need to import young labor power to provide production,
subsistence and development. In order to handle these conditions, a serious of reforms
in several fields of domestic politics are required as well as new regulations in
immigration and integration policies for the modernized Germany. On the other hand, in
the international level Germany should also fulfill the conditions determined by the
Convention of Geneva and the European Human Convention in the case of asylum
seekers. The report underlines that Germany has been a de facto immigration receiving
country for a long time but it still lacks a comprehensive concept on the regulation of
immigration and integration. The report also points out that the attractiveness of
Germany to new immigrants, which the country needs for the economical
competitiveness in the international arena, will depend on the secure living conditions
provided to the new-comers as well as the current immigrants. This means, the
immigration should be considered as an enrichment for the German society and its
formation should provide integration chances and cultural acceptance to the immigrants,
because the global developments change the cultural identities all over the world and
Germany should keep in stay with these developments.”
The report underlines that future immigration policy of Germany should take
the following issues into consideration’®:
— the aging and shrinking of the population
— globalization of the economy
— the need of the immigration dependent on the labor market
— integration of the immigrants
— international migration movements
— protection of the political expellees

— the harmonization of the European asylum and migration politics

75 Report of the Independent Commission on Migration to Germany, “Zuwanderung gestalten, Integration
fordern”, July 4™ 2001, pp: 11-12.
"8 Ibid., pp: 16-20.
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After describing the situation and the needs of the German society, the report
represents the suggestions of the Commission for the future act to regulate further
immigration as well as several issues about integration of immigrants. Here, we are
going to have a brief look at these suggestions and try to understand the point of view of
the Independent Commission on Migration to Germany.

The first chapter after the introduction of the report is about securing long-term
prosperity and discusses the guidelines on immigration to Germany in relation with the
labor market. After mentioning the demographic situation in Germany and several
results of the aging population, The Commission recommends a more active and
comprehensive family policy hand in hand with controlled immigration. The policies on
the labor market should develop more training to the domestic potential in order to
reach balance between the existing unemployed population and the unemployed
positions. One of the major points mentioned in this chapter is the necessity of a change
in the paradigm towards further immigration and make Germany more attractive to
potential well-qualified immigrants. Another point is that the interests of the countries
of origin of the immigrants should also be taken into consideration. But the most
important point, mentioned in this chapter is the proposed system to select the future
immigrants, directly based on the needs of the labor market. The young and well-
educated people are to be attracted as future immigrants of Germany and should become
permanent residents from the very beginning and should get accession of permanent
residence permit with a prospect of naturalization. Their selection should be based on a
country-wide standardized points system, taking the ability of integration into the
receiving society as well as the labor market into consideration and the applicants with
the highest scores should be given accession to the labor market. Thus, the age, the
qualifications and the language knowledge of the applicant will be the criteria of the
points system. The Commission also underlines that immigration conditions of
executive personnel from the business world as well as science and research should
become simplified and entrepreneurs with good ideas of business start up should be
given allowance to immigrate to Germany. Foreign university students in Germany are

also proposed to become a part of the German labor market.”’

" 1bid, pp: 23 — 121.
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The next chapter of the report is about taking a humanitarian approach and the
Commission underlines the need of speeding up the procedures of asylum by setting
deadlines for the administrative procedures of the related courts. It also underlines the
importance of promotion of voluntary return of the people to be deported and foresees a
central advising system for such a promotion. The Commission mentioned the need of
improvement of the granting for protection and points out the need of a common
European asylum policy and therefore recommends the rapid implementations of the
objectives on refugee and asylum policies given in the Amsterdam Treaty. Lastly, this
chapter contains the special aspects of the legal situation of the ethnic Germans
returning to Germany and points out that the right of citizenship for their non-German
family members should be based on the condition of proving a satisfactory knowledge
of German language.”

The third chapter is about living in harmony and emphasizes the importance of
the integration of immigrants, which is considered as a social process involving all the
people living in the given country. At this point, the Commission underlines the
necessity of a reciprocal structure based on the principle of encouragement and
obligation replacing the old mentality expecting ethnic and cultural assimilation for the
immigrants. The receiving society should be obliged to offer sufficient opportunities to
learn the German language, which is the most important key to participate into the
social, cultural and political life with equal chances. The Commission recommends
supplementary language courses to be offered for young immigrants to get prepared for
the labor market as well their parents for the social life. Another important aspect of
integration is the family life and the social network of the families. In order to protect
the immigrants from loosing their identities and from marginal social actions, the family
structures should be protected and the family reunification should be made easier and
the age of children to be reunified should be raised to 18. As to the concept of social
acceptance, the Commission recommends to introduce Islamic religious courses in
German language into regular curriculum of German schools. Regarding it very
important, the Commission welcomes the new law of citizenship (naturalization) and
recommends to supplement it with the opportunity of double citizenship for those

immigrants, who entered Germany before 1973 and exclude them from the pre-requisite

" Ibid, pp: 123 — 198.
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of proving sufficient German knowledge. Another important point underlined in this
chapter is the recommendation to introduce compulsory integration courses for the
newcomer immigrants, containing German language as well as basic knowledge on the
social and political systems and the structure of the labor market of the country. This
assistance system should also be addressed to the already existing immigrants with
language and integration problems. The Commission recommends also to reward the
successful completion of these courses. Lastly, in this chapter it is recommended to
coordinate the laws of the Federal Republic and of the federal states on integration in
order to create a unified integration policy for Germany.”

The last chapter of the report prepared by the Siissmuth-Commission is about
translation of the new migration policy and comprises proposals on the legal and
administrative structures and content of a future immigration and integration law of
Germany. An annual immigration program in the federal level should be produced,
which will be conducted by the federal government, Federal Council (Der Bundesrat)
and the Federal Parliament (Der Bundestag), based on the suggestions of the future
Federal Council on Immigration, which is proposed to be composed of experts and
representatives of important social groups. The Commission recommends a reduction in
numbers of the residence titles. It proposes a simplification in the legal procedures
through abolishing the current picture of fragmented authorities in both federal and state
levels. Accordingly, a new Federal Office for Immigration to Germany and Integration
(Bundesamt fiir Zuwanderung und Integration) should be established, which would
centrally coordinate and / or conduct all the administrative procedures of the issues of
immigration and integration. An independent Federal Research Institute should also be
established to supplement and assist this office. Lastly, the Commission underlines the
importance of sufficient and reliable data in policy-making and thus recommends to
form a well-organized statistical system for several purposes, taking a European
standard of statistics also into consideration, because the Commission considers the

European framework in the policy-making as important.80

The most important aspect of the Independent Commission on Migration to

Germany is its non-partisan character, being a major step towards developing objective

” Ibid, pp: 199-265.
% Ibid, pp: 267-293.
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politics. But another importance ascribed to the .Commission is the change in the
political approach on immigration, brought about by its work. Due to the broad
consensus among the members of the Commission, that immigration in a global world
is essential for demographic and economic reasons, the debate shifted from the question
whether immigration is necessary, to the question of determining between desired and
unwanted immigration. Following the reasoning of the Independent Commission,
political and societal elites in all fields recognized that immigration is an inevitable
aspect of globalization and should not be prevented in general but merely, the way to

manage and control the immigration should be discussed and decided upon.®!

3.3.2. Positions of the Major Political Parties about the New German

Immigration Act

It was before the federal elections in 1998, that some of the German political
parties had already realized the need of an up-to-date immigration policy for Germany
and started to state their own points of view to this issue. Afterwards, as the result of the
elections, SPD and the Greens formed a coalition government and brought up concrete
attempts towards developing a new concept of immigration policy. These steps set also
the opposition parties into action to develop their own proposals to a new conception on
this political field.

Following the Green Card initiative of the federal government, the major
political parties in Germany declared with more or less similar formulations, that the
Federal Republic of Germany should be ready to experience a controlled immigration in
higher degrees in the future. Thus, the immigration will not be regarded as undesirable
anymore, but will be a part of a comprehensive political process that is planned and

welcome. However, this principle consensus among the political parties on the necessity

8! Norbert Cyrus and Dita Vogel, “National Report: Germany” in Jan Niessen, Yongmi Schibel and
Raphaéle Magoni (eds.), EU and US approaches to the management of immigration, Migration Policy
Group, Brussels / Diisseldorf, May 2003, p: 2. Retrieved August 18, 2003 on the World Wide Web:

http://www.migpolgroup.com/uploadstore/Germany.pdf
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of a new immigration policy does not mean the existence of a consensus on the structure
and context of this law. Major political parties of Germany have differences in their
conceptualizing a new policy on immigration and integration.

During the same time period, when the Independent Commission on Migration
was working on a proposal to a new Immigration Act for Germany, some political
parties constituted also their respective commissions to work out proposals and
represented their own positions on the immigration and integration issues. This action
shows us how much importance the subject matter was given in the German political
sphere. The political debate on the need of a new immigration policy for Germany was
also made to one of the major issues of the federal elections in September 2002. Thus,
the positions and views of the major political parties of Germany are worth mentioning
here. Especially the views of the coalition parties and the major opposition party are
very important, because the former has prepared the proposal of the new act and the
latter has been blocking this proposal to become the valid law. Let us have a
comparative look at the views and motivations the German political parties possess on

this issue.

3.3.2.1. SPD - Social Democratic Party of Germany

The point of view of the SPD is very important due to its position as the major
coalition party of the government attempting to change the political paradigm of the
country in this subject matter. The party expressed its point of view on this subject
matter in a document titled “The New Policy of Immigration: Controlling, Integration
and Domestic Peace” prepared by the parliamentary group of SPD on July 6™, 2001.
The main points of the document are given below.

SPD is in favor of developing a discrete act on immigration and integration as
the mark of a new immigration policy. This new policy should fulfill the humanitarian
obligations of Germany as well as the social and economic interests of the country. The
new immigration policy should promote integration and surmount discrimination. Thus,
a wide social and political acceptance is considered as the major precondition for the

success of this policy. The party foresees the basic rights of asylum to remain.
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As to the labor migration, SPD strongly defends the idea that Germany needs
immigration of high-qualified labor power in order to become and remain globally
competitive and that the labor migration to Germany should become a reality but it
should also be controlled. As to the regulation on quota, SPD supports the points system
for the selection and integration of the immigrants based on the criteria of age, job
experience, education, and German language knowledge. Applicants having any tie to
Germany like a relative, ethnic descent, education or any former work activity in
Germany would have better chances. Annual maximum limitations for the immigrants
should be determined together with the Labor Exchange.

SPD foresees a social integration system of four pillars: language, educational
and professional qualifications, mediation of the values and integration into the
community, and social advice and company. The party also promises to strengthen the
social, political and cultural participation of the immigrants and to consider the variety
of cultures and cultural identities within the German society.

SPD also plans to update and improve the existing foreigner law. Accordingly,
various types of residence permissions should be reduced to two, being the “limited”
and “unlimited” residence permit. The age limit for the children within the framework
of family reunification should be set as 18.

As to the administration of the system, SPD plans to structure a specific
institution, a Federal Office of Immigration and Integration as well as a scientific
information network and a better statistical database for migration issues.

The last point of SPD’s view on a new German immigration policy involves the
point that Germany, as a member of the European Union, should also consider the needs
and regulations of the EU, which is still in a process of developing a common migration

policy.

3.3.2.2. CDU/CSU - Christian Democratic Union / Christian

Social Union

The position of the major opposition party of Germany has also a very

determinant role in this political process, because it was the Union parties, which
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blocked the proposal of the government to become the valid law as we are going to see
later. The point of view of the Union on this subject is reflected in a document titled
“Controlling and Limiting the Immigration: Promoting Integration” decided by the
parliamentary group of the CDU on June 7™, 2001. The main points of the document are
given below.

The Union underlines the necessity of setting a limitation to further immigration
to Germany, and the corresponding need of a new immigration concept, which would
limit and control immigration within the framework of the German national interests.
The party clearly states that it does not foresee any principled right of immigration to
Germany and the immigration, which can not be limited due to humanitarian reasons,
should be reduced to the legal minimum level. According to CDU, Germany should
even refuse the future EU regulations if these would exceed the limits of the German
regulations in this political area.

CDU is generally against further labor migration to Germany, due to the current
high rate of unemployment in the country. The party wants to limit future foreign
laborers only to a high-qualified potential group, needed in the sectors with a lack of
labor power.

CDU rejects a multicultural society containing several ethnic or cultural
communities and expects the immigrants to be integrated as much as possible into the
German society. Their conception of integration does not only include the acceptance of
the legal and social bases of Germany, but requires the acceptance of the social values
and traditions of the receiving society, which are defined as Christian and Occidental.
This expectation is parallel to the nationalistic and conservative philosophy of life of the
Christian Democrats.

As instruments serving to the integration policy, CDU plans obligatory
integration courses for the immigrants containing the German language as well as basic
knowledge of the legal and social systems of Germany.

In order to strengthen the integration chances of the existing immigrants, the
CDU wants to set the age limit for the children migrating to Germany within the
framework of family reunification to 6 or at the most to 10.

As to the administration of the system, CDU also foresees to build an institution,

a Federal Office of Immigration and Integration, involving all issues of migration, while
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specifically stating that building a Federal Ministry of Immigration would not be

necessary.

3.3.2.3. BUNDNIS 90/GRUNEN — The Greens

The views of The Greens, the minor coalition party, on the future immigration
policy of Germany are reflected in the document titled “Shaping Immigration, Securing
the Right of Asylum & Promoting Integration” prepared by the parliamentary group of
the Greens and presented on November 8%, 2000. The main points of the document are
given below.

The Greens accepts and underlies that Germany is a country of immigration and
needs further immigration due to economic as well a demographic reasons. It also
considers the immigration as an opportunity offering the German society the chance of
extension and cultural enrichment.

The Greens considers the immigration in three main groups on the basis of its
reason, being of economic, of political or humanitarian or of legal bases like family
reunification etc. The party foresees a differentiating system, which would evaluate and
administrate these three groups separately due to their different social and economical
needs. The party is thus rejecting a total quota but preferring a partial quotation for
several economical sectors.

The party underlines that it accepts and welcomes the multicultural society as
the social result of immigration. Also in an earlier declaration named “Resolution:

Multicultural Democracy”®

, the Greens stated the need of structuring a multicultural
democratic system, combining the multiculturalism as the social aspect of immigration
and democracy as the political aspect of the issue warranting equal rights to everyone
belonging to the society.

The Greens, correspondingly to their support to the multicultural society,
considers the aspect of integration as an important goal. In order to reach this goal, the
party plans obligatory language courses containing also basic data on the political

structure as well as the labor market for every immigrant. Political participation of the

82 This resolution was prepared by the Council of the Green Party (Biindnis 90 / Griinen) on November
13%, 2000.



55

immigrants should be promoted and a federal anti-discrimination law should enter into
force enabling all minority groups to be protected against any kind of discrimination.

The Greens foresees an improvement in the asylum and refugee procedures.
Actually the party demands a paradigmatic change in the asylum policy in order to
warrant the security of the refugees.

As to the administration of the system, The Greens foresees to structure a
Federal Ministry of Immigration or at least a Federal Office of Immigration involving
all issues of migration.

The Greens also states that the debates on the German immigration policy
should lead to a national legislation on immigration as well as clear the position of
Germany within the process of developing a common European regulation in

immigration policies.

3.3.2.4. PDS - Democratic Socialist Party

PDS stated its view on a new conception in the given political area in a
document titled “Cornerstones of a Humanitarian Immigration Policy: Open Borders for
People in Hardship & Individual Right of Immigration” announced by the parliamentary
group of the party on June 27™ 2001. The main points of the document are given below.

The main point of PDS is —as reflected in the title of the document- the “human”
factor of the policy-making process rather than the economic or political interests. The
PDS states its opposition to the established consideration of immigrants as labor powers
and the categorization of being either “useful” or “useless”. Instead, the party supports a
balance of interests of the receiving society and the immigrants.

PDS wants to expand the rights of asylum and refuge to include social and
economic hardships also. The party does not foresee any quota for the further
immigration, but supports a system of individual legal claims on immigration, which
will be transparent for everyone and will not be prostrated by the arbitrariness of the
German bureaucracy.

Parallel to their general life philosophy, integration is a very important issue for

PDS. The dream society of the party is a multicultural society giving the immigrants the
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same political rights as the German citizens and accepting and tolerating different
lifestyles and cultures equally. PDS sees integration as a bilateral process and demands
the recognition of the cultures as equally valued and equally legitimate. The party plans
to get such a social integration via legal regulations enabling equality, language courses
and multicultural educations for the immigrants as well as via offering political
participation and a better access to the labor market.

As to the administration of the system, PDS plans to structure a specific
institution, a Federal Office of Migration embracing all competences relevant to any

issue within the framework of migration.

3.3.2.5. FDP - Free Democratic Party (The Liberals)

FDP, the last political party we are going to deal with, is the one, which prepared
the first proposal for a new immigration act on June 27" 2000 and later on updated it to
its final conception on July 30™ 2001. The main points of this conception are given
below.

FDP defends the view that Germany would profit from further immigration by
strengthening and promoting the growth in the economy and the increase in prosperity
through filling in the lack of labor power. It can also help to solve the demographic
problems of the aging German society and its consequences in the social system. Thus,
the party foresees a flexible and less bureaucratic regulation of immigration based on
the direct needs of the economy. FDP plans on the one hand to regulate labor migration
strictly derived from economic needs without any quota, on the other hand to regulate
immigration of highly qualified young immigrants with a quota. It also plans to improve
and simplify the conditions in Germany for the foreign students and scientists.

FDP foresees adding concrete responsibilities for the state into the Constitution,
aiming to constitute the integration enabling the immigrants to participate in political,
economical and cultural life. Integration should be reached via measures like obligatory
courses on language, political, economical and social order of Germany, educational

and professional qualification of foreign young people, avoidance of social ghettos,
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integration into cultural and social organizations. The liberal FDP requests the
immigrants to participate on the courses and pay for them.

FDP foresees the basic rights of asylum to remain and to speed up the legal
procedures.

As to the administration of the system, FDP plans to structure a Federal Office
of Migration to be responsible for any issue of migration and also a Council of
Immigration, which would advice the federal government in any question on the given

subject and about determining the quotas based on the demographic needs.

3.3.3. Proposal of the Federal Government to the New German

Immigration Act

After the conceptions of the single political parties, it is now vital to examine the
proposal of the Red-Green coalition government to a new immigration act and see
whether this could be a rational proposal reflecting compromises of several political and
social views or whether it was just a sum of the points of view of the coalition parties in
this subject.

On August 3 2001 the Federal Minister of the Interior Otto Schily (SPD)
presented his proposal to the “Act to Steer and Limit Immigration and to Regulate the
Residence and Integration of the EU-Citizens and the Foreigners” which will shortly be
called here as the new Immigration Act. This proposal takes the ideas and suggestions
of different political parties, of the Independent Commission on Migration to Germany
(The Siissmuth Commission) and of several associations into consideration.

The main point of the new act is a comprehensive renewal of the foreigner law.
The existing German foreigner law will then be replaced by a new law, which contains
regulations of the residence, employment and integration issues of the foreigners living
within the Federal borders. This new law will also include the most important

regulations of the law of work permission. Thus, to the first time, the decisive points of
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both laws for foreigners regulating the residence and work permissions will be
combined in one single act.*®
Let us have a look at the new regulations brought about by the proposed
Immigration Act.®
— The new act attempts to simplify the legal and administrative procedures.
Reduction in the titles of the residence permission is the first change of the new law.
Instead of the existing five versions of residence permit so far, the new law foresees
only two types of titles of residence permit, being the limited and the unlimited
versions. Also, organizing a better overview of the permissions is planned. The current
permissions are organized due to the titles (categories) of the residence, which may
contain different aims, but the new law is oriented towards the aim of the residence, like
education, work, family reunification etc. The new law will summarize the laws of
residence and working permission, although staying in Germany with the aim to work is
currently organized due to five different legal regulations. The new law also foresees to
shorten the procedures and to visit less government offices for the administrative issues
of the foreigners. Instead of the current four steps, the new law brings about the need of
only two visits to the authority offices. Another important point within this framework
is the combination of the tasks. Thus, all issues related to immigrants will be centralized
in the newly established Federal Office for Migration and Refugees (BAMF) on the
contrary to the existing situation that different tasks are dealt with in different
government offices.
— The new act foresees to regulate the labor migration on the basis of the national
needs and interests.
The new law will regulate a demand-oriented labor migration. Accordingly, there will
be more open and flexible regulations serving to govern and limit the future
immigrations and allowing more flexible access into the labor market. Also, the
processes for getting residence and work permits will be combined via an internal

agreement procedure. In the existing law, there are only some narrow regulations for

8 The official website of the German Federal Ministry of the Interior. Retrieved July 1, 2003 on the

World Wide Web: hitp://www.bmi.bund.de/frame/dokumente/Artikel/ix_73804.htm 6"
8 Bor the details of the proposal to the new act, see the official website of the German Federal Ministry ® 0;»
the Interior, documents on the new regulations of the proposed Immigration Act. Retrieved &;&

a ) http://www.bmi.bund.de/frame/dokumente/Artikel/ix _87208.htm, February 19, 2003 and ’

b ) http://www.bmi.bund.de/frame/dokumente/Artikel/ix_73804.htm , July 1, 2003.
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single groups of professions. The new law foresees the possibility of giving the right of
durable residence in Germany for the high competent persons like engineers, IT
professionals, or leading persons of science and research, from their entrance into the
country onwards. According to the current law, the residence permission is only
possible for a certain group of professionals and only for 5 years at the most (Green-
Card regulation). The new law foresees a brand-new points system to regulate and
structure a supply-oriented labor migration. Thus, in case of need, a limited number of
specifically suitable immigrants may immigrate into Germany based on a selection of
points system. This system would serve as an optional controlling tool for further
immigrants, and probably will address first of all to a limited number of qualified
persons. The process will be conducted by BAMF. In the existing law, there is no such
possibility. Another new regulation of the new law is giving working admission for the
university graduates. Accordingly, foreign university students may be given the
opportunity of working permission after their graduation in Germany. They would then
be given a residence permission of one year in order to find a job. Due to the existing
law, the university graduates have to leave the country legally right after the graduation.
Another point the new law regulates is about the immigration of the self-employed
persons, who are expected to have positive effects on the economy and the related
sector. So far, there has been no explicit regulation existing for this group of
immigrants.
— The new act brings about new regulations to the family reunification.

The new law foresees a change in the age limit of the children immigrating as the
followers of the family members. The claim of bringing-after the children within the
family unit will be possible until the age of 18. The refugees and the high-qualified
professionals will have the right to bring their children until 18™ age even outside the
family unit, but other immigrants until 12" age. So far, there has been only the
opportunity for the immigrant children to follow the family members, until ending their
16™ age. The new law also includes a new regulation on the working admission for the
family members following previous immigrants. Thus, these family members will have
the same accession rights to the labor market as the person him-/herself. Due to the
existing law however, there is only the opportunity of a law-ranked labor market

accession for these following immigrants, after waiting one year.
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— Regulations of the humanitarian care will be changed with the new act.
The new law foresees the abolishment of the toleration period. It also brings about a
differentiation between the people who can not return to their country of origin and
those who do not want to return. Those, who can not return will be given a limited right
of residence. People, who experienced persecution on the non-state or sexual bases will
also have the status of refugee if they fulfill the conditions of the Geneva Convention.

— The new act includes changes in the obligation of departure (Deportation)
The new law foresees spatial limitation, thus the sojourn of those persons obliged to
leave Germany, should be spatially limited. So far, this spatial toleration has been
limited to the whole German soil. Another plan is to determine the identity of people
during the visa procedure. That means, in order to get secure personal identification, the
fingerprints and photographs of the citizens of problematic states might be taken during
the visa application. The new law also foresees punishment of deception of personal
identity, meaning that in the future, people who give wrong information about their
personal identity and citizenship should be punished. So far, there have been no legal
bases for the last two implementations.

— The new act regards the aspect of integration as an important part of the new
immigration policy.
The new law of immigration foresees legal regulations of integration of at least
framework. The state will be obliged to offer an at least framework for the integration
including language course, orientation courses for the legal order, culture and the
history of Germany. All immigrants moving into Germany for permanent intentions will
have the right to participate in these courses. The level of knowledge of German
language and of basic regulations will be a pre-condition for the possession of the
unlimited permanent residence permit in the future. Successful participation will even
enable to shorten the time limit of naturalization right. If the immigrant does not posses
enough knowledge of German language, participation on a language course will be
obligatory. Currently there is no corresponding regulation existing in the law.

— The new act includes a new regulation on the rights of the EU-citizens to stay
and settle down.
Based on the freedom of movement and settlement of the EU citizens within the borders

of the European Union, the residence permit for the EU citizens will be abolished. In the
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future then, a notification by the notify-office will be enough for them to get a
certificate of residence.
— The new act foresees changes in the asylum procedure.

The new law foresees adjustment of the "small asylum" with the asylum warranty. Both
groups will first get a limited residence permit, which would be transformed to an
unlimited permission three years later, if the conditions will still be continuing. Persons
possessing "small asylum" will get accession to the labor market like those possessing
asylum right. The currently valid law differentiates these two groups and does not allow
unlimited residence permit for those with a "small asylum". The new law also includes
measures to increase the effect and speed up the procedure to decide who should get the

right of asylum.

3.3.4. The Political Process after the Proposal to the New German

Immigration Act

Although a time period of more than two years has passed since the proposal of
the Federal Government, the new Immigration Act of Germany still has not come into
force. The political debates on the subject are still going on, but no compromise could
be reached among the government and the opposition yet. As the result of that, the new
Immigration Act of Germany has been left hanging in the air.®® This long-term
indefiniteness is due to the different positions of the political parties as given above, as
well as the global-wide worries about domestic security and suspicions on immigrants
resulted from the terror attack to USA on September 11%, 2001. Indeed, the proposal of
the Government was close to that of the Independent Commission, which was reflecting
the interests of different social and political groups of the German society, and those of
the several political parties, so that a consensual compromise was expected as tangible.

But the terror attack to USA on September 11%, 2001 caused in more restrictive actions

85 See: The Appendix, the chronology of the political events towards a new Immigration Act of Germany.
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of the Government, namely two security packages were entered into force,®® this event
and the forthcoming national elections made the conservative Christian Democrat
parties to return to a more populist anti-immigration rhetoric. Let us have a look at the
political developments underwent in Germany on the issue of the prospective
Immigration Act.

The proposal of the Red-Green coalition to a new Immigration Act for the
Federal Republic of Germany, presented by the Federal Minister of the Interior, Otto
Schily on August 3™, 2001 brought about a big political debate on the issue. The
coalition government agreed upon the draft law on November 7%, 2001. After long
discussions and negotiations with the major opposition party CDU/CSU, the
government proposed the new law to the parliament. On March 1%, 2002 the German
Parliament (Der Bundestag) passed the new Immigration Act due to the Red-Green
majority. With the exception of three parliamentarians —one of them being Rita
Sussmuth, the president of the Independent Commission on Migration- CDU/CSU
voted against the proposed Immigration Act, claiming its provisions to be too liberal.
FDP abstained, whereas most of the PDS members voted against the law. As the next
step of the legal process, the Federal Council (Der Bundesrat) ratified the Immigration
Act on March 22", 2002. This case became unique in the history of the Federal
Council, as the politicians of the Union parties left the hall during the voting process.
The reason for this protest was that the Prime Minister and the Minister of the Interior
of the Federal State Brandenburg, governed by a coalition of CDU/CSU and SPD, gave
opposite votes and the president of the Federal Council judged the accepting vote of the
Prime Minister of Brandenburg as the valid vote of the federal state. (At this point we
have to mention that both politicians are members of SPD). This event hardened the
opposition of CDU/CSU and the party announced that it would have recourse to the
Federal Supreme Court, if the act was ratified by Johannes Rau, the President of the
Federal Republic of Germany. On June 20®, 2002 Johannes Rau signed and ratified the
new Immigration Act, which consequently would be valid from January 1%, 2003 on.
The major opposition party CDU/CSU, as it announced before, had recourse in autumn
2002 to the Federal Supreme Court of Germany (Das Bundesverfassungsgericht)

% Steffen Angenendt, “Einwanderungspolitik und Einwanderungsgesetzgebung in Deutschland
2000/2001” in Klaus J. Bade, Rainer Miinz (eds), Migrationsreport 2002, Campus Verlag, Frankfurt,
2002, pp: 46-47.
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claiming that the ratification of the Federal Council should be annulled. Each state
should have one unique vote in the Council and due to the non-unanimous vote of the
Federal State Brandenburg, governed by SPD-CDU coalition, the decision of the
Federal Council (Der Bundesrat) about the new immigration act can not be valid.

In September 2002, Federal elections in Germany were carried out. At that
moment, the political debate on the new immigration policy was still going on and
CDU/CSU made this issue on the new immigration policy to one of the subjects of the
election campaigns, one week before the elections. All the political parties stated again
their above-mentioned views in the campaigns. The most remarkable message on the
subject matter was that of CDU/CSU, claiming that they would annul the immigration
act, proposed by the Red-Green coalition if it got validity. Although the proposal of the
government foresees to control and limit the immigration, CDU/CSU claimed that this
act would further immigration and therefore should be blocked. The federal elections
resulted in the continuation of the Red-Green coalition, thus sustaining the hope to bring
the new Immigration Act into power.

On December 18" 2002, the Federal Supreme Court (Das
Bundesverfassungsgericht) made its decision about the recourse of the Union parties
and stated that the realization of the decision process of the Federal Council was not
valid. This decision caused a disappointment in the government parties. But just after
one month, on January 15™ 2003 the Red-Green government decided to reintroduce the
proposal to the new Immigration Act to the legislature process again, without making
any change in its content. Thus, the same procedure was given start. Besides the
proposal on the Immigration Act, the Federal Government declared two more related
proposals on January 15™ 2003, namely a proposal of decree about the practices of the
new Immigration Act and another proposal of decree about the integration courses for
the immigrants living in Germany. All these political attempts show the determination
of the Red-Green government about changing and modernizing the German
immigration policy soon. On May 8™ 2003, the Parliament (Der Bundestag) passed the
same, unchanged Immigration Act again. Though the next step failed this time, and in
the session of June 20™, 2003, the Federal Council (Der Bundesrat) refused the
Immigration Act with the majority votes of the federal states governed by the opposition
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party CDU/CSU, which occurred due to the federal elections in some federal states
during the time period, since the first process.

The Federal Government is still insisting to realize the proposed Immigration
Act of Germany, which will constitute the major part of the new modernized German
immigration policy. Therefore, on July 2*, 2003 the government decided to form a
parliamentary working group and start a process of mediation in order to reach a
compromise with the opposition parties on the proposed Immigration Act. The situation

is still uncertain today and no compromise is within the view yet.

3.3.5. Evaluation on the Current Situation of the Immigration Policy

in Germany

As given above, there are several differences among the conceptions of the
political parties in Germany, although there has been a broad consensus that Germany
needs a new immigration policy and the question is merely to determine the way of this
new policy. It is easy to observe, that the differences among the points of view of the
single political parties are reflections of their ideological positions and general
philosophies. For example, SPD and the Greens, emphasized the importance of the
consideration of the common approach of the European Union on immigration, whereas
CDU/CSU stated that the national interests should be prior to the common EU law. The
“Leitkultur discussion” which broke out as the consequence of the political discourse of
Friedrich Merz, the chairman of the CDU/CSU parliamentary group, was another
reflection of the ideological positions of the parties on the immigration policy. In
October 2000, when he was criticizing the political performance of the Red-Green
coalition, he pointed out that the reformist approach of the government to the
immigration issue in Germany was not acceptable for the opposition parties. He stated
that this situation was likely to lead the Union parties to make the immigration issue to
the subject of the election campaigns of parliamentary elections in 2002. Merz

concluded that the immigrants in Germany have to accept the so-called “free German
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leading culture” (Deutsche Leitkultur) 87 if they want to be a permanent part of the
German society. His remark of a “leading culture” (“Leitkultur’’) brought about a hot
debate comprising all German political parties as well as the mass media in Germany.
Thus, the CDU/CSU emphasized the German characteristics as the social basis of the
debate on integration of the immigrants, whereas the government parties SPD and the
Greens were underlining a post-national approach based on a multicultural social
structure in Germany comprising immigrant sub-cultures.®

The differences in the general political approaches became a concrete example
of the domestic political struggle on the immigration policy in Germany. Thus,
immigration policy, like any other political field, is built upon ideological views of the
policy-makers. Especially, the close link between the immigration policy and the
concept of state sovereignty makes it to a sensitive issue and thus subject to sentimental
political perceptions, which is mostly noticeable in the politics of the conservative
parties. This point shows us again that the initiative of establishing an Independent
Commission on Migration to Germany, presented and examined before, was a
noteworthy step to provide compromise between different political views and to
develop a consequent rational and objective state policy.

As to the analysis of this political period we can say that the long time period
full of hot debates on the changes in the German immigration policy is just a reflection
of the sensitivity and importance of the subject matter. Germany, as a de facto country
of immigration, needs to limit and control the immigration according to its national
interests of economic and demographic kind and also it should regulate and further that
kind of labor migration, which would allow Germany to become and remain
competitive in the global market. National interests, though, are perceived and defined
upon political ideologies and there is no common definition among several political
parties. The new immigration policy of Germany will correspondingly be shaped upon
the results of the domestic political struggles and power relations and not merely upon
the global developments. Especially integration of the immigrants with the intention to

form an open society with equal rights for the permanent immigrants is a very sensitive

87 Helmut Berschin, “Ein Wort macht Karriere”, Politische Meinung (374), January 2001, p: 38.
Retrieved November 23, 2003 on the World Wide Web:

http://www]1.kas.de/publikationen/200 1 /kommunikation/polmein01-01 berschin.pdf
% Ibid., p: 39.
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aspect of the immigration policy facing reluctance of the conservative nationalistic
politics. Indeed, the three-year deadlock over the immigration act, that has divided
German public opinion, is a proof that economic globalization does not necessarily
translate to the emergence of an inclusive society® and it is still the balance of power in
the domestic political scene that gives shape to the future of the social structure. Even
the process of Europeanization of politics within the European Union is not able to
eliminate the conservative views, but on the contrary, nationalistic approaches towards
immigration issues are affecting the development of common policies on the subject
matter. The position of Germany within the process towards a common immigration

policy of the European Union, given next, will be a concrete example of such an effect.

¥ Dominic Sachsenmaier, “Germany Deadlocked Over Immigration Policy”, article on
YaleGlobalOnline, 22.08.2003. Retrieved September 9, 2003 on the World Wide Web:
http://yaleglobal.yale.edu/display.article?id=2304
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CHAPTER FOUR

IV. COMMON IMMIGRATION POLICY OF THE
EUROPEAN UNION

Attempts of regional economic integration as well as political cooperation often
bring about the need to consider on labor migration as one of the issues of cooperation.
This situation is especially valid for the European Union, which has introduced a
common European citizenship including the right of free movement for the citizens of
all Member States. Common policies on international migration appear as essential and
an inevitable part of any given regional integration and consequently also of the
European Union.”

Beside its strong political and economical position within the international
political arena, Germany, the actor of our case study, is also a member of the European
Union, and thus posses the responsibilities of both contributing to the developmeht of
common policies considering common interests of the Member States, as well as
developing its national policies harmoniously to those of the Union. Regarding this
reality, this chapter aims to reflect the cornerstones of the political attempt of the
European Union to develop a common immigration policy and to show the position of

Federal Republic of Germany within this process.

% Stephan Castles, “International Migration at the Beginning of the 21% Century: Global Trends and
Issues” in UNESCO 2000, p: 277.
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4.1.Historical Development Towards the Common Immigration Policy

of the European Union

All member states of the European Union are more or less affected by the flows
of international migration and has consequently developed their own immigration
policies on the national level. However, the tendency to develop an economic and
political unity brought about the necessity to harmonize the national policies and
respectively to develop common policies for the member states of the European Union,
which also contains a common immigration policy at the Union level. The main
objective of this attempt is to manage the migration flows better by a coordinated
approach, which takes the economic and demographic situation of the European Union
into account’’ Let us have a look at the historical process towards a common
immigration policy for the European Union.

The need for such a policy development inevitably raised after the creation of a
“Single European Market” with the free movement provisions of the 1986 Single
European Act (SEA). These provisions of free movement of labor within the
Community and the decrease of the controls at the national borders brought about the
need of tighter control at the external frontiers of the Community. It is possible to say
that the economic “logic” of single market development caused the pressure for a
restrictive immigration policy. So, when the internal barriers were reduced, external
ones were tightened simultaneously.”® There were two declarations attached to the
Article 8a of the SEA, which caused the initiatives about the frontier control and
immigration to be taken by the national governments and to be remained beyond the
legal actions of the Community institutions. First of that was that “the member states
have the right to take such measures, as they judge necessary, for the purpose of
controlling immigration from third countries” and the second was that “in order to
promote the free movement of persons, the Member States shall cooperate, without

prejudice to the powers of the Community, in particular as regards the entry, movement

%! “Towards a Common European Union Immigration Policy”, The official website of the European
Union, Retrieved August 12, 2003 on the World Wide Web
hitp://europa.eu.int/comm/justice_home/fsj/immigration/printer/fsj immigration_intro_en htm

*2 Andrew Geddes, “Immigrants and Ethnic Minorities and the EU’s Democratic Deficit”, Journal of
Common Market Studies, Vol. 33, No: 2, June 1995, p: 205.
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and residence of nationals of third countries”.”®> These were the basis of a period of
informal structures of intergovernmental co-operations in this political field, the
responsibilities remaining by the national governments. The first output of the
intergovernmental co-operations was the establishment of the Ad Hoc Group on
Immigration in October 1986 in London at a meeting of the Interior Ministers. It was a
continuity of the TREVI group, which was established in 1975 and has been
coordinating action against terrorism, international crime and drug trafficking. In 1986,
its activities were extended to immigration issues.’*

Another important cornerstone of the immigration policy developments was the
signature of the Schengen Agreement. It was mid 80’s, that several member states of
the European Union began to notice their common economic and security interests
concerning immigration from outside the Union. But this issue could not reach the
necessary unanimous consensus due to the opposition of the United Kingdom,
Denmark and Ireland, arguing that the right of free movement should only contain the
nationals of the EU Member States and that diminishing internal border checks would
allow third-country immigrants a de facto right of free movement within the EU once
they enter one of the countries of the Union and should therefore be opposed. As a
result, a group of member states created an extra intergovernmental body within the
European Union, namely the Schengen Group. The first initiative for this step came
from the government of Germany in 1984 based on the demands of the German truck
drivers and traders. Federal Republic of Germany therefore unilaterally relaxed its
border controls and later signed a bilateral border agreement with France. This bilateral
arrangement was later transformed into the Schengen Agreements in 1985, involving
Germany, France, Belgium, Netherlands and Luxembourg as the original members. In
time, the agreement and its framework expanded to include Italy, Spain, Portugal,
Greece, Austria, Sweden and Finland.”® The Schengen Agreement originally had the
aim to gradually remove border controls between these countries, but was

complemented by the harmonization and strengthening of external border controls. The

* Tbid.

* Dr. Stephen J.H. Dearden, “Immigration Policy in the European Community”, p: 25. Retrieved October
01, 2003 on the World Wide Web:
http://www.essex.ac.uk/ecpr/events/jointsessions/paperarchive/copenhagen/ws14/dearden. PDE.

*> Julie R. Watts, Immigration Policy and the Challenge of Globalization: Unions & Employers in
Unlikely Alliance, Cornell University Press, New York, 2002, p: 134.
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Agreement provides for the exchange of information on non-EU nationals through the
computerized Schengen Information System and the development of a common list of
undesirables as defined by each State’s security services. It also involves the
establishment of common visa requirements. Consequently, non-EU nationals would be
able to travel for up to three months within the Schengen group for the purpose of
tourism, but with a requirement to register their residence. The Schengen Agreement
came into force in March 1995 and in 1997 it was incorporated into the Treaty of
Amsterdam, integrating into the institutions of the European Union.”®

The immigration policy of the European Union was de facto developing through
informal intergovernmental arrangements. This approach and its limitations have
nevertheless led German Chancellor Kohl at the Luxembourg Summit in June 1991 to
suggest “communitarizing” the immigration and asylum policy fields and asked the
ministers of the European Union responsible for immigration, to work out a conception
containing a framework broader than the issues only related to the single market
program. Within six months the Ad Hoc Group on Immigration represented three
priority objectives in the field of immigration:”’

— Policy harmonization on admission for family reunification, entering into gainful
employment or humanitarian reasons.

— A common policy on illegal immigration including a common policy on
expulsion.

— Policy harmonization on national policies admitting third-country nationals for
employment.

However, a disagreement arose among the Member States about the form of the
co-operation in immigration and asylum issues. The first group, represented by the
Great Britain, wanted to maintain national sovereignty and others like Germany and
Belgium wanted to create incorporation within the Community’s institutional
framework. These opposite views, one of which based on intergovernmentalism and the

other on Community law, reached a compromise in the Maastricht Treaty -also called

Treaty on European Union (TEU)- in 1992. The Treaty formulated the European Union

% Dr. Stephen J.H. Dearden, “Immigration Policy in the European Community”, p: 25. Retrieved October
01, 2003 on the World Wide Web:
http://www.essex.ac.uk/ecpr/events/jointsessions/paperarchive/copenhagen/ws14/dearden. PDE.

7 Andrew Geddes, “Immigrants and Ethnic Minorities and the EU’s Democratic Deficit”, Journal of
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on a basis of three pillars, first of which is the Community pillar and the others
intergovernmental pillars. The article K1 of the TEU contained three subjects related to
immigration issues:
— Article K.1.1 on asylum policy
— Article K.1.2 on rules governing the crossing of external borders of the member
states
— Article K.1.3 on immigration policy and policy regarding nationals of third
countries:
conditions of entry and movement by third-country nationals
b. conditions of residence by third-country nationals, including family
reunion and access to employment
c. combating unauthorized immigration, residence and work by third-
country nationals.
As to the application in these areas, the Member States and the Commission shared the
power of initiative. The work of the Ad Hoc Group on Immigration, which was
mentioned before, was replaced with the Council of Interior and Justice Ministers,
which met on 29-30 November 1993 for the first time. Another committee named as the
K4 Committee, was servicing this Council as well as monitoring the European
Information System, which covers immigration, asylum, security and policing
policies.”® It is easy to say that it is the Maastricht Treaty that established the legal basis
for a common immigration policy and made immigration an issue of common interest
for the European Union. Its importance in the policy agenda of the European Union
increased with the signature of the Amsterdam Treaty in 1997.

The Amsterdam Treaty, which entered into force on May 1%, 1999, brought
about another important aspect to the common immigration policy of the European
Union. Herewith, the Member States agreed to incorporate Schengen into the First Pillar
of the European Union, which had been a part of the Third Pillar until then. Thus, the
issue of immigration control should be transferred from intergovernmental institutions
possessing unanimous, confidential and opaque character to the Community institutions
possessing more transparent and democratic characteristics. However, not all the

Member States were ready to pool their sovereignty to the Community and retained

% Ibid, pp: 209-210.
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some control over immigration policy. For the first five years, the decisions should be
made unanimously. In this way, immigration policy was not fully transformed to the
Community institutions and became a combined aspect of the First and the Third
Pillars. This process shows us that the Member States of the European Union were not
ready to give up their sovereignty in immigration policy despite being aware of their
common economic and political interests in completing and developing the internal
common market and regulating the immigration from the third countries.”’
Nevertheless, the Amsterdam Treaty provided for common measures on immigration
policy of the European Union and gave the European Union competence for
immigration. Immigration became an issue of actions to be adopted by the Council of
Ministers of the European Union based on proposals from the European Commission or,
until 2004, from the Member States. In other words, the European Commission shares
the right to initiate proposals with Member States in this area until 2004, the date of the
expected adoption of most of the European Union legislation in the subject matter.'®

The next concrete step towards a common immigration policy of the European

Union was the European Council in Tampere (Finland) on 15-16 October 1999. Here,
the European leaders stated that the elaboration of a common European policy in the
distinct, yet closely related, fields of asylum and migration was the next major project of
the European Union after the creation of the Single Market and the European Monetary
Union. They consequently agreed upon the major elements of a future common
immigration policy of the European Union as follows:'!

— it should be based on a comprehensive approach to the management of
migratory flows so as to find a balance between humanitarian and economic
admission;

— it should include fair treatment for third-country nationals aiming as far as
possible to give them comparable rights and obligations to those of nationals of the

Member State in which they live;

* Julie R. Watts, Immigration Policy and the Challenge of Globalization: Unions & Employers in
Unlikely Alliance, Cornell University Press, New York, 2002, p: 135-137.

190 «Towards a Common European Union Immigration Policy”, The official website of the European
Union, Retrieved August 12, 2003 on the World Wide Web:
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— a key element in management strategies must be the development of
partnerships with countries of origin including policies of co-development;

— there must be a common policy for asylum which fully respects the terms of
the Geneva Convention and the Member States' obligations under international
treaties.

In November 2000, the European Commission presented a communication to the
Council and the European Parliament aiming to start a debate with the other institutions
of the European Union, with the member states and the civil society. According to this
document, the Commission recommended to develop a common migration
management, which should take the following into consideration:

— economical and demographic development of the Union;

— the capacity of reception of each Member State along with their historical

and cultural links with the countries of origin;

— the situation in the countries of origin and the impact of the migration policy
on them (brain drain);

— the need to develop specific integration policies (based on fair treatment of
third-country nationals residing legally in the Union, the prevention of social
exclusion, racism and xenophobia and the respect for diversity).

This step was followed in July 2001 by another communication of the
Commission proposing to adopt an open method of coordination for the immigration
policy of the European Union. Such a method should encourage the exchange of
information between the Member States on the implementation of the common policy
on the given subject matter. The procedure comprises reaching agreement on a number
of European objectives or guidelines related to the immigration issues, which should be
then incorporated into the national action plans of the member states and would be
reviewed periodically.'%*

In the European Council on 14-15 December 2001 in Laeken, the Council
reaffirmed its commitments to the policy guidelines and objectives determined at the

Tampere Summit, containing those on a common immigration policy of the European

192 Thid.
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Union. Consequently, the true common immigration and asylum policy should be based
on the following instruments:'®

— the integration of the policy on migratory flows into the European Union's
foreign policy. An action plan should be developed on the basis of the Commission
communication on illegal immigration and the smuggling of human beings;

— the development of a European system for exchanging information on
asylum, migration and countries of origin;

— the development of a regulation for the more efficient application of the
Dublin Convention, with rapid and efficient procedures;

— the establishment of common standards on procedures for asylum, reception
and family reunification, including accelerated procedures where justified. These
standards should take of the need to offer help to asylum applicants into account;

— the establishment of specific programs to combat discrimination and racism.

The European Council meeting in Seville on 21- 22 June 2002 was resulted with

the approval of a package of comprehensive measures on immigration policy, which is
described as a “balance” between the interests of the Member States of the European
Union in protecting themselves against illegal immigration and the interests of the
human beings involved.!® Consequently, the result of the Seville Summit contains
following measures concerning immigration policy:'®

— measures in the combat illegal immigration like the creation of a visa
identification system and developing a program for accelerating the return of illegal
immigrants.

— measures in combating with trafficking in human beings, which was
criticized as a cause of human suffering and misery.

— taking action for a coordinated management of external borders, including

the establishment of a network of immigration liaison officers and the creation of a

103 «1 eaken European Council - Presidency’s conclusions on justice & home affairs”, The official website
of the European Union, Retrieved July 5, 2003 on the World Wide Web:
http://europa.cu.int/comm/justice _home/news/laecken council/en/conclusions.htm
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visa database. In the long-term a common European border police force is to be
established

— measures designed to integrate immigration policy into cooperation with

third countries, like cooperation on the sending back of the illegal immigrants with
their countries of origin on a principle of rewarding those countries for their
cooperation

— measures, designed to "speed up" work on a common policy on asylum and

immigration for the European Union.

The last concrete step of the European Union towards a common immigration
policy was the Thessaloniki Summit on 20-21 June 2003. The agenda of this summit
contained a plan, proposed by Greece, which aims to harmonize immigration and
asylum policy within the European Union. The first draft copy of the end declaration of
the summit contained that the European integration policy should guarantee the further
immigration to contribute as effective as possible to the new demographic and economic
challenges the European Union is facing. The Commission should serve this objective
in preparing annual reports on the migration and integration issues throughout the
Europe. Thus, the European Union would develop political initiatives to control the
migration movements effectively.106 Nevertheless, in order this directive to come into
force, unanimous approval was required, and with the veto of Germany, the plan aiming
to introduce majority voting by Member State governments on immigration policy
decisions was changed.'”” The current draft, which will be discussed by EU member
states until autumn, gives national governments the right to regulate the accession to
their labor markets for immigrant workers. All other aspects of immigration and asylum
policy, which previously also required unanimous voting, will now fall under the
majority-voting rule.!®® Thus, the Thessaloniki Summit, bringing about majority voting
in many aspects of the immigration policy is an important step towards a common

European policy-making on this issue.

196 «BU-Gipfel peilt gemeinsame Zuwanderungspolitik an” (“EU Summit locates the common
immigration policy”), Article on the newspaper Siiddeutsche Zeitung, June 19,2003. Retrieved July 25,
2003 on the World Wide Web: http://www.sueddeutsche.de/ausland/artikel/113/13100/.

197 See “Chapter 4.2” for the details of the position of Germany within this process.
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Weekly, 11 July 2003. Retrieved September 9, 2003 on the World Wide Web:
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