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ABSTRACT

Of all the wavs that one group systematically violated and mistreated another. none is
more deeply rooted and older than the way men treated women. All other
discriminations pale by contrast, and relatively recent. requiring racial. ethnic, and
religious creation. Gender is as old as human existence. Therefore. at the end of this
millennium my studv addresses this oldest and deepest complex issue of the

humanities.

Women’s human rights violations still await to be defined and discussed. and finally to
be resolved in the current human rights instruments. The international community with
its current perspective is ill prepared to discuss and solve these grave problems which
affect at least half of the world’s population. The United Nations pertains to address
violations of human rights throughout the world since 1948. After introducing the
Universal Declaration of Human Rights. the first international instrument on the
subject and a milestone for humankind in our age. the UN have been trying to address
the issue since then in many avenues. However, not unlike other mechanisms in the UN
Human Rights Commission does not have a regulatory power over the states and it
fails to address the violations in the private sphere. Even after solving these problems,
the issues relating to women are far complex and diverse to be solved by the

international community alone.

This thesis not only analyses the generation of human rights and current instruments,
but also suggests new ways of integrating gender into human rights mechanisms in the
United Nations in order to solve the problems. Moreover, public policy suggestions
have been introduced in reforming the effectiveness of police force in dealing with the
domestic violence cases. In addition. the current international human rights law is
studied and analysed in its relevance to the women’s human rights violations. Feminist
methodology, and current political thought including international relations were

examined from a different perspective.
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Women’s NGOs have been very influential in introducing CEDAW and empowering
the women in the international community. The ultimate objective this thesis is not only

a theoretical one. but it hopes to contribute to practical changes.



OZET

Kadmlara kargi yapilan insan haklari ihlalleri hala tammlanmayr dolayisivia da
tartisiimay1 bekleven bir konudur. Konunun uluslarars: alanda tartisiimava baslanmasi
da yakm bir gelecee dayanmaktadir. Yakin zamana kadar uluslararasi ve ulusal
alandaki sivil toplum kurulusu mensuplan diinva niifusunun vansm olusturan bir
gmbunh insan haklan ihlallerini gormezden gelmektevdi. Bu gormemezlik yavas
degigmekte ve de bir gok kesime ulagmamistir. Kadinlara kars: bu siddet 6zel alanda
gerceklestidinden ve de aile bireyleri tarafindan birbirine uygulandigindan 6nemsiz
olarak alinmaktadir. Dolayisiyla gereken yapilmamaktadir. Bu tez biitiin bu konulan ve
Birlesmis Millet’lerin tutumunu tartismaktadir. Buna ek olarak uluslararas hukugun
ilgili bolimleri feminist bakis agisindan incelenip veni Gneriler getirilmistir. Bu tezin
amaci teorik olmaktan ok pratige yonelik olup Appendix bolimiinde ilgili Gneriler

verilmektedir.

Kamu/ézel alamin hukuksal ve de felsefi incelemesi sonucunda kadina ait insan
haklanmin heniiz emekleme déneminde oldugu sonucuna vanlmstir. Bu durumdan

kurtulunabilinmesi i¢in toplumun her kesiminden olan insanlann katimi gerekmektedir.



FOREWORD

I chose to write such a thesis titled "Domestic Violence: A Human Rights Violation 7"
issue shortly after coming back from the 4th World Conference on Women in Beijing.
It was early in February 1996. and Sevda Gok was killed in the name of honour in the
market area immediately after the Friday praving bv her adolescent cousin. And no one
saw anything of the incident. It was not so much the incident that made me determinéd
to work on the violence against women issue. especially this so-called Honour Killings
as long as I live, but it was a picture. The picture of Sevda Gok’s mother on the
newspaper. A picture of total loss and defeat. A picture of loss of all hope in the world.
A poem is yet to be written to define and portray feelings on her face sitting at the
hallways of the court. She was not looking at the camera either. The moment I saw her
expression I knew that as long as I live and as long as it takes, I will put my efforts and
energy to stop this crime. 1 realise it may require couple of life times to change this
traditional practice of Honour Killings. But if 1 start now. it will be easier for the next
generations to come. According to the old beliefs of native Greenland people, if you
witness the murder of someone vou know. vour soul will be arrested until you bring

justice. By working on this issue. hopefully my soul will rest easier each day.

Thus, this thesis is the product of such inner journey. When 1 start to see domestic
violence as a human rights violation issue. I went searching for international
instruments dealing with these violations as such. However, 1 came back empty-
handed. After reading so many materials on the domestic violence and international
human rights instruments. I am more convinced than ever that this whole issue must be
treated as such immediately. Therefore. I not only argue that domestic violence as form
of torture but also propose agenda reform for working methods of the United Nations
mechanisms such as Working Groups and Special Rapporteurs. strongly believe that
new High Commissioner Madame Mary Robinson is totally and genuinely dedicated to
the women’s human rights and this is an opportunity not to be missed by feminists,

scholars or anyone who is dedicated to the human rights issues.
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The collection of materials and documents in writing this thesis is 2 4 years long
project. T visited 13 libraries in 5 different countries and literally photocopied
thousands of pages. and interviewed approximately 50 people. I travelled to London
only to use London School of Economics and Political Science’s Library to collect
data for this thesis since it is the largest Social Science Library in Europe and second in
the world. The number of pages I photocopied at this librarv alone is around 7.000
pages. While doing internship at United Nations in Geneva last Spring. 1 managed to
come back with 40 kilos of extra loads of luggage full of documents and materials.
Although the United Nation’s librarv in Geneva was an invaluable place to collect
information, two months training and internship at the 54" session of the Commission
on Human Rights was a real eve opener for me about the content and depth of my
thesis and my future work plans, and reinforced my thoughts about the deep need for
gender segregated data. 1 learned what, where and how to lobby the women’s human
rights issues at the UN as well as how to integrate gender issues and influence the
Treaty Bodies. Now. I can clearly see the discourse that local women’s NGOs must
take to participate in international community and effect the international decision

making process.

In the Appendix section, I added my intervention on violence against women under
Item 9 at the headquarters of the United Nations in Geneva during the 54" Session of
Commission on Human Rights on the 9™ of April. 1998. In addition to my speech, my
first international article on Honour Killings is featured on The International Peace

Update. Volume 63 No.3, June 1998.

Finishing up this Master Thesis is only one step towards completing my Ph.D, and
writing my dissertation on one of the most crucial and understudied issues on women’s
human rights violations, namely Honour Killings. Before starting field research for my
Ph.D.. I naturally, wanted to do literature survey. This thesis is that literature survey.
When 1 started, I thought it will help me and other academicians in outlining
international human rights instruments and laws, along with showing the public/private
dichotomy in some ways. 1 also thought I would be able to show some discrepancies in
national laws of some countries as well as a detailed look into the definition of

domestic violence. I think I have been able to do to some extent what I set out to do.
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Additionally, I knew that recommendations for public policy suggestions will be the
gift of such a literature survey. However. what I did not expect is that the whole
section on gender integration into the United Nations svstem. I believe it is one of the
most valuable part of my thesis since it presents a practical guide for many people in
quiet different areas of academic and professional work. [ hope this thesis will serve as
a practical guide for scholars and grass-roots people in women's movement in many

ways, especially using UN for their lobbying purposes.

Literature review is a crucial part of any formal academic research: however, the
people I met on the course of collecting information have been the most important and
memorable part of what I have done. Scholars, grass-roots activists. human rights
defenders. and evervbody I met on the course of gathering information inspired me in
many ways and taught me a great deal. 1 learned more from the Algerian woman, who
is 2 woman's human rights defender than thousands of pages I have read on violence
against women. For me people is always the most important part of any learning
process and will always be. On a professional level. I personally thanked over 50
different people whom 1 have had helped during information gathering part of my

thesis.

On a more personal level, I would like to thank my cousin Kemal Milani for his
invaluable help as a computer wizard in formatting my text and teaching me how to do
it. a daunting task in itself. Next, I would like to thank my aunt Sevcan Milani for her

help in editing my thesis in such a short notice and in such a short time. Also, my friend

Banu Islet. who not only helped me typing some of the text. but also landed her hand

in every possible way especially while we were in London. Most importantly 1 would
like to express my love and deep gratitude to one of my best friends in the whole
world, Fiisun Kogar Uysal whom I have met in the 6™ grade, 1 simply can not imagine
what and how I would have done without her. I cherish our friendship for many things

but especially for her ability to stand by me no matter what.

Last but certainly not least I would like to express my deep gratitude and thanks to my
adviser and my mentor Prof. Dr. Akile Girsoy whom I could not write this thesis
without her invaluable help. It was her idea that I attend Salzburg Seminars and take

up the training and internship offer in Geneva, simply the two of the most important
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things [ have done in mv entire life for my career. Especially. the internship at the
United Nations. of which she highly encouraged me to do. has been an important one
since now I can clearly see the role of Turkish women's NGOs in international decision

making arena.

Finally, in her wonderful novel The Bluest Eye. Toni Morrison writes “There is really
nothing more to say- except why. But since why is difficult 10 handle, one must take
refuge in how.” 1 tried to write this thesis with such an attitude on my mind. Hopefully,

I am able to convey it to the reader as well.

Most importantly, we must remember thai reforming the system happens as we

recreate ourselves. This is possible bv owning the very power once we disowned.

I know the rest is yet to be heard. and hopefully best is yet to come.
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INTRODUCTION

Human nights is a powerful tool and discourse within international law to condemn
those State acts and omissions that infringe the basic notions of being citizens and
living one’s life fullv. Women are aliens in their own States and aliens in international
society. Violations against them are rarelv recognised and seldom redeemed in the
current justice system partlv due to the fact that most of the violations of women’s
human nghts occur in the “private” sphere of life. Violence against women violates
women’s basic rights and destroys them bevond comprehension. Violence -especially

violence at home-assaults life. dignitv, and personal integrity.

Women have been excluded from exercising full citizenship rights and have been
affected by limited forms of democracy and narrow definitions of human rights.
Innumerable degrading life experiences of women have not been understood as human
rights issues (Bunch,1995:11). Human rights. like democracy and all vibrant visions are
not static and are not the property of any one group. Even though they are defined in
one moment of history by the needs of one certain group or population, their
dynamism and ongoing relevance are constantly shaped bv the expanding meaning of
rights and their users. In this constant transformation, women are transforming the
concept of human rights to address gender-based violations to save their dignity and

right to life, liberty, and security (Bunch,1995:13).

When western educated men defined the terms of human rights in earlier part of the
20th century, they were concerned about the violations towards them in the political
and civil areas of social life. The private sphere was not a concern for them since they
were the masters of the house. The issue has been one of who defines what legitimate
human rights are and who decides where the state should enter and for what purposes
(Bunch,1995:15)? The weaknesses of the United Nations and of the international

community as a whole have been primarily in two areas:
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1. at the conceptual level to declare all women's human rights concerns as part of

international human rights law

2. at the operational level to integrate women's human rights into mainstream human

rights agenda (Stamatopoulou.1995:43).

This thesis examines the current situation of domestic violence in general, and how it
could be incorporated and integrated into the international mechanisms so that new
standards could be set for women's human rights in the next millennium. However. this
1s not an easy task. It requires gender segregated data. agenda reform in all Treaty
Bodies of the United Nations. and awareness about women's human rights violations

in the world.

In order to do these, women should take part in dialogues in telling their stories and
must establish dialogues to examine the value of embodied objectivity in identifying
our common denominators in a multicultural international society based on nation-
states. Embodied objectivity claims the impossibility of reaching abstract objectivity in
which the knower consciously takes responsibility for her claims and more openly
keeps herself open to continual testing with other knowing positions. Embodied
objectivity would require that the dialogue questions patriarchy and other sites of
oppression such as ethnicity. race, class. north and south. Naturally while engaging in
this type of a dialogue will question the value of authority through tradition and male

hegemony (Romany.1994:106-7).

The éppalling nature of violence against women motioned, UNHRC to appoint
Radhika Coomaraswamy, a Sri Lankan lawver, as the Special Rapporteur on Violence
Against Women in 1994, a vear after the Vienna Conference in comphance with the
resolutions of Vienna 1993. As part of her mandate, she studies the gender based
persecution and how that affects the women’s lives in its broadest sense and suggests
some remedies to overcome the pains inflicted on women. In her preliminary report,
she mentions a number of practices and violations against women’s human rights that
are carried out in the name of culture and religion (Cook,1995:13). Even though the
legal concept is predominant in the human rights arena. human rights stem from

cultural values, political values, and philosophical concepts which are undergoing
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tremendous transformation as a result of social movements and evolutions
(Facio.1995:19). But one crucial question to ask over and over again is whether we
can afford to sacrifice the human rights of half of the world’s population in the name

of culture.

There is a growing consensus that being female and experiencing human rights
violations are not secondary issues. Sexism kills. Violence against women kills. It does
not matter whether systematic killings occur at the hands of state actors or non-state

actors (Bunch. 1992:7).!

Violence against women is an interesting phenomena which clears the limited concept
of human rights and highlights the political nature of the abuse of women. Once again
the violence is not random and the risk factor is being female. The message is about
domination and it says "stay in vour place and be afraid”. It is not personal nor cultural,
as it 1s widely believed, it is political. In fact, it is just profoundly political. Violence
results from structural power relationship between men and women in society, thus it 1s
central in maintaining those political relations at home. work. and in all public spheres.
In turn, this leads to the exclusion of sex-discrimination from the human rights agenda.
Female subordination is not natural nor inevitable. It is a politically constructed reality
maintained by patriarchal interests, ideology. and institutions. In Bunch’s words, " if
violation and domination is understood as a politically constructed reality, it is possible
to imagine deconstructing that system” and replacing with a more just system where

interactions of the sexes are fair (Bunch,1992:8).

Female dependency exists and extends to many areas like psychological, social. and
cultural. Women are trained to believe that their value is attached to their husbands,
brothers, fathers, and sons. They are often socially ostracised if they do not follow the
norms or disobey the men in their lives. They associate their self-worth with the

satisfaction needs of others and therefore blame themselves when men treat them

! In one of my personal interviews with Anne Gallagher of the Gender Team of the High
Commissioner of Human Rights at the United Nations in Geneva. she stressed the political nature of

power imbalance between the sexes and how it serves the current svstem.
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badly. Women are constantly diminished. her sexuality commodified, her work and
characteristics are devalued. and her identitv reduced to her biological functions

(Carillo.1992: 16-7).

In this Master thesis, I tried to argue that domestic violence is a form of torture and
violence against women is a human rights violation. In the first part, I talk about
domestic violence. its place in law, and domestic violence as a human rights issue. In
the second part. I dedicate substantial number of pages to human rights of women and
the standard setting procedures of the United Nations since the UN is the major place
for international community. Then, I discuss gender and international relations, and
theories of feminism. Next. I try to touch upon the issue of Honour Killings in Turkey.
Lastly. 1 make some recommendations and bring an issue overall evaluation. The
Appendix section of this thesis is important since ultimately I aim this thesis to be a

basis for a practical text for activists.



DOMESTIC VIOLENCE

Evidence from a study of 90 cultures all around the world suggest that violence against
women in the family is universal. Although the data on violence against women is
unfortunately not done with any international standard. complex and piecemeal data
shows a high level of brutal globally extensive violence against women at home where
women are murdered. assaulted. sexuallv abused, threatened. and humiliated. The very
absence of the national data on a group that represents half of the world’s population is
very telling in itself. For instance, 67% of women in Papua New Guinea suffered from
marital violence and 70% of all crimes reported in Peru are of women being beaten by

the police (Chapman.1990:35).

The term ““domestic violence™ is used to describe actions and omissions that occur in
varying relationships. The term is used narrowly to cover incidents of physical attack,
when it may take the form of physical and sexual violations. such as pushing, pinching,
spitting. kicking. hitting. punching, choking, burning, clubbing, stabbing, throwing
boiling water or acid and setting on fire. The result of such physical violence can range
from bruising to killing; what may often start out as apparentlv minor attacks can
escalate both in intensity and frequency” (The Manual,1993:6). In addition, the term
““domestic violence™ is used in a sense to include psvchological or mental violence,
which can involve repeated verbal abuse, harassment, confinement and deprivation of
physical, financial and personal resources. It may also involve the control of contact
with family members and friends. The forms of violation may vary in different societies

and cultures (The Manual.1993:7).

These studies show that marital violence occurs in some communities at rates as many
as one in three marriages. This is a problem for all parts of the world and is largely a
hidden one, and communities fear that admission of the existence of the problem would

be an assault on the integrity of the family. Therefore, few official statistics are kept,



and i1t is difficult to estimate the actual incidence of violence in the household (The

Manual. 1993:7).

Statistics gathered from police reports and other official records show that wife-abuse
does exist, but the problem is under-represented. Victims are often reluctant to report
on their experience of violence. for reasons such as feeling ashamed of being assaulted
by the husband, being afraid, or because of having a sense of family loyalty (The

Manual 1993:7). 2

Criminal statistics which could have been a major source of data on domestic violence.
frequently fail to provide information .on the sex of the victim, and on the relationship
between the victim and the offender. such as the case in the United Kingdom as
reported by L. Smith in Domestic Violence. This makes it impossible to distinguish
wife assault from anv other assault (The Manual.1993:7). Also. there are problems
with self-reporting survevs. Women who have been abused may prefer to hide it, or
when they report, they may overestimate or underestimate the amount of violence
suffered. For example, pushes and slaps may be considered insignificant, and may not

be reported (The Manual 1993:7).

It is difficult to accurately estimate the actual extent of violence in the home. ‘‘but it is
clear that such violence is part of the dynamics of many family situations in both the
developed and developing world™. The existing research reveals the fact that women
are murdered. physically and sexually assaulted, threatened and humiliated within their
homes by their husbands “‘with whom they should enjoy the greatest trust’” (The
Manual.1993:8). Some research show that cases of domestic violence where the victim
is economically disadvantaged or from a lower class, or younger age group, are over-
represented. There may be more domestic violence in families which are not
economically disadvantaged, or where the husband is less educated than the wife (The

Manual,1993:8).

*The definition of domestic violence and more of a substantial data has been taken from Siraregies
For Confronting Domestic 1iolence: 4 Resource Manual Of United Narions. Herein after it will be’

cited as the Manual because of its long title.
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“‘Rich people are more able to insulate themselves from government and police
attention.” Although it is difficult to accurately estimate the actual extent of violence
in the home. the results of domestic violence are fairly clear (The Manual.1993:9). In
addition to the phvsical injuries. the victims suffer from health and psychological
problems. They have a higher level of anxiety, depression and somatic complaints
compared to women who have not suffered such violence. They may be paralysed by
terror. and may feel under stress because of the fear of the threat of an attack which
may happen at anv time. They are more likely to be depressed. which may result in
higher rates of suicide compared to women who have not suffered such violence (The

Manual.1993:9).

The victim mav not be the only one who suffers from the adverse consequences of
violence, the abuser himself may suffer the consequences of his behaviour as well.
According to research, women who kill their husbands, do so more often than not in
response to an immediate attack or threat of attack. The killing of abusive husbands by
their wives is not confined to developed countries, it is also common and widely

documented in countries like India and Turkey (The Manual,1993:9).

Some theories focus on the individuals while trving to explain the causes of domestic
violence. They look for personal explanations such as the use of alcohol or drugs, the
victim’s actions, mental illness, stress, frustration, underdevelopment and violent
families of origin (The Manual,1993:10). However, none of these allegations are
conclusive even though thev tell stories that are tremendously beneficial in analysing

circumstances.

““Wife battery is a reflection of the broad structures of sexual and economic inequality
in society.”” Research shows that violence in the home is widely tolerated, and it is
regarded as an extension of the role societv expects men to play in their domestic
sphere. In this analysis, the abuse of women can be seen as a display of male power. It
is the outcome of social relations in which women are placed in a position that is
inferior to men. It is held that women are responsible to men and that they need their
protection. All these point out to the fact that ‘“‘the social. political and economic
dependence of women on men provides a structure wherein men can perpetrate

violence against women’” (The Manual,1993:6-10).
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Walker applied the concept of learned helplessness of Seligman’s studies of dogs to
explain the battered women syndrome and results of battering. Walker describes a state
of depression. anxietv, passivitv and oniginally hvpothesised that women are passive
and blame themselves for the violence. Learned helplessness compare the situation of
prisoners to the battered women in both cases the victims try to survive the conditions
they are in. Even though battered women svndrome and learned helplessness are terms
contradicting 10 some feminist terms: they nonetheless explain a phenomena that
scholars stress. Women find real concrete constraints against leaving; lack of economic
means. support systems such as lack of shelter especially in countries like Turkey, and

any means to provide for themselves or for their children.

Furthermore. in countries like Turkey. another form of oppression is also in the
equation. The parameter is the cultural constraints on women to not leave the
husband’s home.3 Almost all societies concentrates on the battered women instead of
battering men. scrutinising her, and examining her in every possible way. Focusing on
women, not men who commits the crime, perpetuates the power of patriarchy. and
therefore sustains the status quo. This denial legitimates the power; the concept of

privacy is a kev aspect of this denial (Schneider, 1994:44).

When we talk about violence. we do not use the terms stranger violence and domestic
violence as parallel terms, rather we try to distinguish that violence occurs in the family
by specifying that it is in or within the family structure. The unspecified term violence
involving strangers is not domestic and real. therefore punishable. Although domestic
and real or stranger violence have the same strategy to achieve the same results,
asserting control and domination through terror the former is seen as not real and not
so serious. Culturally, it is not recognised as serious and important and finally
punishable. Once we identify domestic violence as being outside of public realm: ie. in

the private sphere, it becomes very difficult to regulate and interfere.

3 In Turkish idioms like. ~ Baba evinden gelinliginle koca evinden cenazenle cikarsin.” does nothing

but intensify the situation and justify the actions of people namely the perpetrators who are men.
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Despite the obvious facts that familv and state are highly interrelated institutions and
are recognised as such. the dichotomy serves very well for those who benefit from the
status quo. namelv men. The familv socialises its members to accept a pattern of
hierarchical gender relations: social. economic, religious. and cultural institutions assist
in perpetuating male control over women’s sexualitv. mobility, labour-inside and
outside of home- ; the state provides the legal basis for family and other institutions to
perpetuate these relations (Marcus.1994: 26). There is no real realm of family and
personal life, that exist on their own apart from the state. The state both defines the
public and private, and therefore family and the market are defined on a continuum

(Schneider, 1994:38).

Thus, in the so called family life men are mostly immune from the crimes they commit
and their domination are protected under the disguise of the privacy. Definitions of
what is public and private constantly shifts in any particular legal context and mostly
based on the social and cultural contexts; however what does not differ is the women’s
disadvantaged position in any context and the public and political ramifications of any
private decision and the protection of the private through the understanding of the

privacy seems harmful to women in any country (Schneider, 1994:38).

Violence at the hands of intimate partners is experienced in the context of “love and
responsibility”, “work and obligation”, “commitment and uncertainty” which are
shaped socially and culturally (Mahoney,1994:60). Social stereotypes and cultural
expectations about the behaviour of the battered women usually help to hide the
women’s true position in this awful situation. Violence assumed to happen only at the
extreme social margin, outside ordinary relationships, and refined out of the proper
behaviour (MacCannell and MacCannell,1993:211). Mostly women suffering from a
domestic violence are faced or confined to all-or-nothing place. either they must leave
or they should stay. Leaving is often unsafe since many battered women are killed,
named as separation assault, when they decided to leave such an abusive relationship
after trying to make it for a long time, and for some societies, like Turkey it is

culturally unacceptable and unforgivable to leave home and separate from the husband.

For instance, there has been a recent case of an assault related to marital separation

and falling into the category of Honour Killings in Turkey. A high school teacher
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consultum to change the law enacting that no women whose father. grandfather. or

husband had been a Roman knight could prostitute herself (Cohen, 1991:109).

This real life storv about adultery in an ancient Mediterranean city sets the tone for the
whole region. The practice. purpose, and ideology of sexuality were and are very
gender biased. Ideology associated with honour and shame is different for men and
women. First of all a strong emphasis on female sexual purity, especially virginity of
girls prior to honourable marriage, and the exclusive possession by the husband of his
wife’s sexual and reproductive potential. Secondly, the community judges a man’s
honour to a significant degree according to the sexual purity of the women to whom is
related. Lack of it or failure to protect it is generally associated with the failure of
masculinity. Therefore, women’s sexualitv is a dangerous force. Thirdly, although
active and dominant male sexuality is associated with positive and admirable values,
the use of this sexuality on the good woman has a negative valuation
(Cohen.1991:112-3). The norms associated with honour and shame placed a high
premium on the virginity of brides. Institutionalised in the vestal virgins, virginity also
occupied an important place in the sexual imagination of many Mediterranean
societies. The rhetorical exercises embodied in the Elder Seneca’s Controversiae
reflect the belief that not only brides should be virgins, but also that those who lose
their virginity through rape are nonetheless ruined and shall be expected to commit
suicide (Cohen, 1991:13). Like in current Turkish culture, chastity was also expected
of married women; and women should rather die than sacrifice her chastity. Wives.

Seneca says. must be kept indoors to retain their purity (Cohen, 1991:1153).

Mediterranean societies are oriented towards the ideology of shame and honour, and
judge female chastity according to her behaviour in the societv. Thus, a girl who
lingers at the fountain longer than she should. is seen as a bad girl. This was the way of
thinking in the ancient Mediterranean cities; it is still the same story in SanhUrfa, or
anywhere in South Eastern Turkev. Again in Confroversiae. women's nature is SO
much in question that the only way to keep her from getting ruined 1s never to cause
any gossip and behave extremely properly when she is in public: going out with only
elder people, not talking to anyone, and keeping her eyes on the ground (Cohen,1991:

115). This was A D. 18 in Rome; seems like nothing changed much in Turkey.
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divorcing her very abusive husband after 22 vears of marriage. was killed by her
husband’s relatives in the name of honour. Cases of Honour Killings are not unique to
Turkey. According to the Human Rights Watch Report of 1993, the term honour are
successfullv used in 80% of spousal homicide cases in Brazil or in Jordan (Human

Rights Watch Report, 1995:349) 4

Moreover, laws concerning domestic violence usually misses the dualitv of
public/private distinction in law and the resistance described bv social historians and
advocates in legal arena by judges. lawvers. and solicitors because most litigation takes

place in individualised contexts (Mahoney.1994:65).

The concept of “Honour™ in ancient times

Before further analysing the cases of domestic violence and honour around the world,
it may help to study the roots of women’s honour in some ancient societies to view
the women’s status. Although I searched vigorously for data on women’s Honour
Killings in different cultures throughout historv®, I realise that compiling such historic

data 1s an enormous task in itself.

In AD. 19, during the reign of a 7iberius, a Roman woman of praetorian rank.
Vistilia, wife of Titidius Labeo, was convicted of adultery. She tried to inscribe herself
on the Aedile’s list as a prostitute to escape the charges. The lex Julia de adulteriis
coercendis, promulgated by Augustus in 18 B.C., excluded professional prostitutes.
actresses, and women who worked in the public houses from its scope. Fistilia had
attempted to remove herself from private life from the regulation of law by exploiting a

loophole in the law; she could not manage to save herself but caused senatus

4 Even though Honour Killings are not unique 1o any country. region. or religion. they were hardly

reported to any of the Thematic Mechanisms of the United Nations by any group or individual.

3 Surprisingly enough. the two places to read cases of Honour Killings in literature is Sheakespeare’s
Much Ado About Nothing and Othello.
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On the subject of male honour and sexuality. a virtuous woman derives her honour
from her male relatives and gives back in form of her reputation. therefore an
adulteress not only dishonours her husband and also calls into question paternity of her
sons. This complex web of beliefs and values are. linking female chastity and family
honour as a whole, are verv clear in Ciceros’ Pro Caelio and Seneca’s Controversiae.
Moreover, when a man fails to preserve the chastity of their women, thev have a right
10 erase the stain by revenge. In many societies such a behaviour may result in the
death of their wives and daughters. If men fail to take revenge their honour suffers
tremendously and loses status. Brothers along with fathers and husbands are held
responsible for the virtue of their sisters. Tolerating a disgrace. in the Pro Sestio of
Cicero, a man was banned from militarv and declared that he was unfit to lead

(Cohen,1991- 115-7).

In /ex Julia some limitations were introduced. the rules for revenge were cited very
clearly. A husband could not take revenge against his wife since he would be heated
and impetuous, and murder would be charged with strong emotions. However, a father
will take good counsel of their children before acting out in the world of honour and

shame rather than to avenge adulterv with blood (Cohen.1991: 118). ¢

The lex Julia de adulteriis was a milestone in the history of familv relations and
Roman sexual ethics; and therefore. making women’s sexuality a public concern and
taking out from the private, familia. The lex Julia established that an illicit sexual act
was an offence to the public and its morality rules. thus could be triad at the court with
a request from any men. So female sexualitv was highly regulated and controlled. With
the lex Julia, the aduheress behaviour went to public sphere from private one. In the
lex Julia, the two distinctions have been made: first the right of accusation by a
husband or father, and by the third party-who mav be involved with the situation if the
husband or father did not make the accusation within the 60 days following the divorce

preceding the accusation; and secondly, the husband and the father had the right to kill

6 During my research. I wanted to gather Honour Killings incidents in Middle East history. however.
due to the scope of this thesis I was not able to do so. Thus. such a research is waiting to be done by

history and sociology students.
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only in certain circumstances (Cohen. 1991:230). According to the Jex Julia a father

could kill his daughter only if the following conditions were fulfilled:
1. the father had to be the natural father.

2. the pater had to surprise the daughter and the lover at the time of the act and kill

them with equal vengeance by one blow.

3. the daughter had to be caught in her husband’s house or her father’s house and not

elsewhere (Cohen. 1991:231).

In the literature surveved by Cohen. it is easy to see that honour was brought into the
equation to circumcise the frequent killings in the ancient city of Rome: and a big effort

was spent to permit killings only in circumstances of rage and mostly by the father.

In Roman society. a legitimate child was. from birth. subject to the control (porestas)
of the father (parer). The powers of the pater were extensive, and they lasted over his
sons and their children as long as he lived. Likewise, his power over his daughters
lasted as long as he lived, or until the daughter passed into the manus of a husband.
These powers originated in a very primitive stage of Roman society when protection of
the group rested on self-help rather than the rule of law. Some of these powers had
become in their extreme form rather an embarrassment by the classical period. These
are particularly the power of life and death (ius virae necisque) and the powers of sale
or surrender. The father had also the right to punish his children up to and including
the infliction of the death penalty, as mentioned in the Twelve Tables and in the

formula of adoption by adrogatio (Gardner,1986:5-6).

There are few recorded instances of fathers actually putting their sons and daughters
into death. In the case of daughters, unchastity was the justification for the penalty.

I'alerius Maximus reports two instances which are the following:

Pontius Aufidianus killed both his daughter, who had lost her virtue to her paedagogus
Farmius Sarurninus, and also her seducer. ‘so as not to have to celebrate her shameful
nuptials’. A certain A#ilius, himself a prostitute in his youth, killed his daughter
because she had fouled herself with stuprum (sexual immorality). The daughter of P.

Maenius, who was merely guilty of kissing her father’s freedman, got off more lightly.



Her father punished the freedman. as a warning to her to save herself for a husband

(Gardner.1986:7).

Power, control, and violence

In 1938. Bertrand Russel stated that ‘I shall be concerned to prove that the
fundamental concept in social science is Power, in the same sense in which Energy is
the fundamental concept in physics™". In addition. in 1950, Bierstedt stated that *‘In the
éntire lexicon of sociological concepts. none is more troublesome than the concept of
power. We may sav about it in general only what St. Augustine said about time, that
we all know perfectly well what it is -until someone asks us” (Olson and
Cromwell,1975:3). There is considerable agreement on the power dimension, but there
is much confusion on how to define it. and it is even harder to measure it. Each
discipline has studied these issues, however each uses different concepts and research
methods. Therefore, in many cases, the concepts bear little resemblance to each other,
and the methods used provide data that rarely relate to the concepts or to the dynamics
of power (Olson and Cromwell,1975:4). “‘Power. a svstem property, is the ability
(potential or actual) of an individual(s) to change the behaviour of other members in a
social system. Family power, a property of a family system, is the ability (potential or
actual) of individual members to change the behaviour of other family members’

(Olson and Cromwell, 1975:3).

‘‘Battering is about domination: “‘Violence is a wayv of ‘doing power’ in a

-

relationship,” an effort bv the batterers to control woman who is the recipient of
violence.”” ““The men want to direct and determine how their partner behaves, and the
way they do this is through violence...[T]he men use violence to dominate, control,

and force the women to conform to what they want (Mahoney,1991:53).”

Violence is a way of exerting power in a relationship: battering is power and control
marked by violence and coercion. A battered woman is a woman who experiences the
violence against her as determining or controlling her thoughts, emotions, or actions,

including her efforts to cope with the violence itself. Many, many women experience
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such violence in the world. The precise response of any woman is likely to be
determined by her life circumstances and family situation along with cultural

circumstances in which she lives in.

However, the interrelationship among cultural images, legal images, litigation, and
substantive law has made it difficult for women to understand our experience of
violence. The stereotypical image of a battered woman-dysfunctional, helpless,
dependent-is alien to the self-image and self-knowledge of most women who encounter
violence from our partners. Attempts to counter these stereotypes have interacted
with other contemporary social and legal developments: each block of legal reform
(such as the development of expert testimony on battered women) has interacted with
the rest of the legal structure (such as the advent of no-fault divorce, or the evidentiary
rules governing the admission of expert testimony) to pose continued difficulties in
recognising women’s experience in law. These reciprocal, mutually reinforcing forces
of popular perception, law and litigation have made it difficult for women to identify
ourselves and, our experience as part of a continuum of power and domination
affecting most women’s lives. The challenge is to identify legal and social strategies
that will allow us to change law and culture simultaneously, by illuminating the context

of power and control within which a woman lives and acts.”” (Mahoney,1994:93).

For instance, it is strongly stated by writers like Dobash and Dobash ‘‘that sexist
institutions elevate family unity over female safety’’(Sanders,1988:377). Also, The
police claim that victim withdrawal from pressing charges against perpetrators thus
unreliability of women is the usual reason for non-prosecution. However, this is subject
to many questions, such as how true is this in relation to other crimes, why are victims
unreliable, and does this really preclude prosecution? (Sanders,1988:377) In the midst

of this, women must find a way out to survive in their so called private homes.

Since the psychological and sociological literature have been drawing attention to this
power aspect of violence for some time, battering is perceived to be related to power

rather than to incidents of violence or about the psychology of women who experience
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violence. Dobash and Dobash” have placed battering in the context of patriarchy and
described it as domination. They have stated that ““The fact that violence against
wives is a form of a husband’s domination is irrefutable in the light of historical
evidence™. ““Dobash and Dobash treat battering as part of a context and history of
patriarchy in which violence and disapproval inflicted by society as a whole, as well as
by individual men, enforced women’s roles (Mahoney,1991:54)". Identifying power
and control as the struggle within a relationship enables women to better comprehend

their own experiences (Mahoney,1991:59).

As a woman recognises her own strength and independence, she finds it hard to
reconcile these with the degree of control her husband has succeeded in exercising
through violence, and threats. These qualities may be the reason for her husband to feel
threatened, and may make him resort to violence as a means of control. Women may
explain the unhappiness of their marriage to friends through explaining personal
problems, however they may not be able to tell about their experience of violence since

they cannot do this without diminishing their own self-esteem (Mahoney,1991:59).

The more women believed that the batterers would not change, or the worse the abuse
became, the greater diversity the women showed in their efforts to find help. Gondolf
describes battered women as ‘survivors’ who developed self-transcendence to make it
possible for them to‘go on, and he concludes that it was the helping professions that

were afflicted with ‘helplessness’, rather than the battered women (Mahoney,1991:61).

When women leave their home, there are few resources available for them. There are
not enough shelters to meet the women’s needs, and when shelters make referrals to
social service agencies, the agencies are often inadequate. Gondolf identifies ‘learned
helplessness’ among the helping professionals who are the ones women turn for
assistance when they leave their barterers. Neighbours, friends, and family may also
provide assistance, but often they also fail as a source of help (Mahoney,1991:62).
Neighbours often pretend that nothing has happened, and as though they have not

7 Dobash and Dobash persistently debate why the abuse is the problem of the victim not that of the
abuser.
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heard anything, and they are reluctant to interfere to help the battered woman

(Mahoney,1991:63).

The behaviour of the violent partner is what actually defines the woman state as a
‘battered woman’. When a woman in such a situation tries to leave her partner, her
partner will retaliate with attacks on her autonomy. Often a woman leaves several
times before she finally ends the marriage. Or, her partner may restrain her from
leaving by violent or coercive means, such as by being held prisoner in her home, by
being threatened with custody suits, by having her savings taken away before she could

depart (Mahoney,1991:63).

At least half of women who leave their abusers are followed and harassed or further
attacked by them. According to a study on interspousal homicide, more than half of
men who killed their spouses did so when the partners were separated, and in contrast,
less than ten percent of women who killed their spouses were separated at the time.
Here, the power and control dimension comes to the fore; men who kill their wives
point at their feeling of loss of control over the woman as a primary factor. Most
frequently, men express their fear that their partners were about to leave them, even if
there was no such intention on the side of the woman. Marital separation increases the
instigation to violence, and this fact shows that the aim of these attacks is preventing
or punishing the woman’s autonomy. ‘“They are major-often deadly-power motives

(Mahoney,1991:64).

Attempting to dissolve this tension between agency and victimisation, feminist theory
characterises domestic violence as a pattern of behaviours through which the batterers
seeks power and control over a woman. The means for exerting power in the
relationship may be using threats, intimidation, isolation, and economic and emotional
abuse, as well as using physical violence. This motive of power and control show the
relational context in which battering occurs. Not leaving is not accepted as an act of

agency, but it is seen as often an act of sunvival (Hanna, 1996:1883).

However, such a focus on power dynamics in battering relationships has some

drawbacks. First, psychological explanations of individual relationships both



34

“‘essentialize’” women’s experiences and ignore the greater social forces that lead to

domestic violence (Hanna, 1996:1883).

Second, explaining abuse through the power and control framework obscures the
actual illegal conduct men use to harm their partners, which requires criminal
intervention. When violence becomes intertwined with other types of controlling
behaviour, which may not be necessarily illegal, then the illegal conduct that justifies
criminal intervention is minimised by the more personal and private aspects of the
relationship. This problem is related to the public/private dichotomy (Hanna,
1996:1883).

Third, conceiving violence as an issue of power and control may overemphasise the
woman’s victimisation. The concept of the woman as a victim can be both accurate
and helpful; stories about victims have powerful effect on law reform efforts, and they
give us a better understanding of women’s lives. Describing women as victims can be
employed as a useful political tool, but at the same time, it can also have problematic
effects. For example, if mandated participation is rejected on the grounds that it is re-
victimising, then other important dimensions of the issue such as women’s strength and
resilience, or the political and social context in which battering occurs, are neglected. If
mandated participation is rationalised on the grounds that battered women cannot
assess their situation realistically, then this reinforces their helplessness. In both cases,
the policy can be criticised for being paternalistic. ‘‘Neither rationalisation accounts for
the complexity of battering relationships in a historically sexist system’(Hanna,
1996:1884).

The woman may also be subject to controlling behaviours that hinder her ability to
understand the consequences of her decisions. Her reluctance to prosecute may reflect
the historical marginalisation of women’s concerns within the criminal arena, and it
may be the outcome of her internalised belief that the battering affects only herself and
her family (Hanna, 1996:1885).



35

Women who kill their spouses

Case evidence indicate that women see homicide as a last resort. and it most often
occurs when the woman feels that her partner will not quit abusing her. Glora
Timmons who murdered her husband testified that ‘It seemed like the more I tried to
get away, the harder he beat me.”> She has left her husband, but he had kept tracking
her down, raping and beating her. Finally, when he attacked her with a screwdriver,
she shot him (Mahoney,1991:82). W

Self-defence cases in which women kill their partners who batter them are small in
number compared to the overall cases of domestic violence, but these cases are highly
emotionally charged, and they are highly publicised. In many states, the right to expert
testimony on behalf of these defendants has been won through dedicated feminist
litigation (Mahoney,1991:3).

Ironically, the most complete description of women’s suffering from domestic violence
has entered case law and legal literature at the point where violence against women
finally harms men, that is when battered women kill in self-defence. Self-defence cases

have had the greatest impact on public consciousness of battered women
(Mahoney,1991:35).
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DOMESTIC VIOLENCE IN LAW

The United States (US) Surgeon General has drawn attention to the fact that
““battering of women by husbands, ex-husbands or lovers ‘[is] the single largest cause

292

of injury to women in the United States’. “‘[T]hirty-one percent of all women
murdered in America are killed by their husbands, ex-husbands or

lovers.”’(Siegel,1996:2118-2119)

The night to have a private family life does not imply a right to abuse family members.
The night to have a private life and a home are guaranteed by international and regional
human rights instruments. The value that *‘the family is a private place, a source of
comfort and nurture for the mutual growth of its members’” is also enshrined in
international and regional human rights instruments. It is also acknowledged by the
UN in, for example, the proclamation of 1944 as the International Year of the Family.
The family does have an important place in the societal structure, however, ‘‘the
maintenance of the family as an intact unit may allow it to take precedence over the

mterests of the individual within it”’.

The right to be free from domestic violence or the threat of domestic violence is a
fundamental and a universal human right. The protection of such rights can easily be
found in many landmark human rights instruments. For instance, basic human rights are
enumerated in the International Bill of Human Rights which comprises the Universal
Declaration of Human Rights (General Assembly resolution 217 A (III), annex) and
the International Covenants on Civil and Political Rights and on Economic, Social and
Cultural Rights (General Assembly resolution 2200 A (XXI), annex). These
‘documents also establish general rights for victims of domestic violence. General
protection is also provided by such instruments as the Convention on the Elimination
of All Forms of Discrimination against Women (General Assembly resolution 34/180,
annex), the Convention on the Rights of the Child (General Assembly resolution 44/25,
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annex) and the Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power (General Assembly resolution 40/34, annex) (The Manual,1993:1).

Domestic violence has been seen as a problem requiring legal solutions, but people
involved in law making, or people within legal system have not been able to arrive at a
uniform policy or an approach concerning the issue. In all countries where domestic
violence is seen as a serious problem, the question which confronted the people
involved with the law has been ‘“what role, if any, the criminal justice system should

play in the management of domestic violence’” (The Manual,1993:11).

4

In countries where domestic violence has emerged as a serious problem, there is a
strong pressure to find legal solutions for the problem. Some apply existing laws to
domestic violence situations. For example, some countries have changed the wording
of the law on rape to include rape that occurs within a marriage. Sometimes the law is
changed. Some countries have laws which make it easier for the state and its agencies

to intervene in cases of domestic violence (The Manual,1993:11).

Feminist theory has succeeded in achieving increased attention to domestic violence,
but it has not been able to adequately address the tensions between state accountability
and victim autonomy (Hanna,1996:1850).8 Concerning mandated participation, Cheryl
Hanna states that her perspective was largely influenced by feminist theory. She viewed
domestic violence as both a crime and a manifestation of gender inequality. She
believed that criminal prosecution of men who battered was one way to change the
social context in which battering occurs, as well as a way to make the criminal justice
system more responsive to crimes that predominantly affect female victims. However,
she admits that she soon realised that feminist theory offered few answers to the very
difficult real world decisions that she was forced to make (Hanna,1996:1854).

She further states that feminist theory has heightened national consciousness about

domestic violence and has provided the impetus for law reform efforts in the United

8 1 believe that Hanna's very long article is a classic piece on this domestic violence in law issue.
Thus, I refer all the interested readers to examine it.



States of America. Today, feminist theory comprises both complementary and
competing approaches to questions of gender. Feminist discourse involves tensions
that underlie the question whether women ought to have a right to choose not to
prosecute their batterers. First, feminist thought is faced with the dilemma of
encouraging a more public response to domestic violence while preserving women’s
autonomy from excessive state intervention. According to Hanné, no particular school
of feminist thought has been able to resolve this dilemma adequately
(Hanna, 1996:1855).

The second question which follows the first one is whether the individual experiences
of battered women or more systematic societal goals justify state intervention. In
Hanna’s argument, it is very hard to strike a balance between the woman’s autonomy,
and the public good of punishing criminal conduct and deterring future violence in
cases where a given case is not prosecuted due to the woman’s reluctance

(Hanna,1996:1855).

Third, feminism has attempted to explain both the dynamics of abuse and why battered
women neither cause nor control the violence, however there is still no consistent
theory about whether women are totally helpless victims, or whether they are also to
blame for being participants in their violent relationships. In her view, mandated
participation further adds to this tension. Criminal intervention is likely to be criticised
for being either paternalistic in a way that presumes to know what is right for all
women, or re-victimising through subjecting women to further coercion at the hands of
the state, or both. Hanna says that the question is “‘why can feminist theory, regardless
of the particular approach, never adequately resolve the victim/agent dichotomy in the
criminal context?”’(Hanna,1996:1855).

Cheryl Hanna argues that there is no way to reconcile these dilemmas. She suggests
that rather than allowing theory and practice to paralyse each other, the relative costs
and benefits of decisions should be weighed by drawing on a theoretical understanding
of practical work. She argues that jurisdictions can increase their commitment to
holding man who batter criminally responsible by mandating participation as part of an
overall prosecution strategy. Although it may entail séme nisks, particularly concerning

women’s autonomy, mandated participation is the best solution in order not to let
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cases go dismissed when women refuse to participate. Its costs must be weighed
taking into consideration the contribution it may make to ending violence

(Hanna,1996:1856).

The most striking example to support such an argument would be recent highly
publicised case of O.J Simpson. In the Simpson case where O.J. Simpson has broken
into his wife, Nicole Brown Simpson’s home and terrorised her, the Los Angeles
District Attorney’s Office dropped the 1993 prosecution because Ms. Simpson did not
want to press charges. But, if she had lived in Duluth, Minnesota, she would have been

tried much earlier because she would not have had a choice (Hanna,1996: 1850).

Pro-prosecution advocates argue that aggressive policies take the burden off the victim
by removing the victim as the ‘plaintiff®. The victim is no longer in a situation to
control the process, so this may lead the batterers to find it less tempting to try to
control or intimidate the victim. They also argue that because domestic violence is a
public crime, the state has a responsibility to intervene aggressively. Such intervention
by the state would give the message that the state will not tolerate violence of any sort.
The feminist principle that underlies these arguments is that when the state refuses to
intervene under the rationale that domestic violence is a private family matter, the state
not only condones, but also promotes such violence (Hanna, 1996: 1865).“[W1hen the
police get called and a complaint is filed, it is no longer a private matter”’(Hanna,
1996:1866).

Cheryl Hanna states that her exploration of feminist thought challenges the existing
way of thinking on the relationship between domestic violence and the criminal justice
system. She suggests that since there is no practical way to resolve these tensions, the

debate should be moved forward from thought to action.

The lingering tensions in feminist theory evolve around certain questions. First, the
concept of privacy has been central to the understanding of women’s roles in the
family, and more recently, of the relationship between family violence and women’s
affirmative autonomy. “Do we characterise family violence as a purely public
phenomenon, or is there some place for preserving a more privacy-based model of

intervention?”” Another tension focuses on women’s policy choices. ‘Should
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individual women and their experiences guide our policy making, or should we widen
the lens to include aggregate social goals?”” Finally, the role women play in their
oppression is another source of tension. ‘‘Are women purely passive victims, or are
they blameworthy agents in their violent relationships?”” Resolving these tensions is
important for developing an effective prosecution strategy and crucial for women’s

lives (Hanna, 1996:1866).

The traditional distinction between the public and the private realms has served to
justify state non-intervention, particularly in criminal cases. Historically, the
government regulated the public sphere, and legal institutions aggressively protected
the private sphere from state intervention. The consequence of the public/private
distinction was a ‘zone of privacy’ in marital relations. It was constitutionally
conceived in Griswold v. Connecticut that the right to marital privacy ‘‘drew upon the
principle of non-intervention in the family, a principle that historically reinforced
patriarchal power over a wife and her resources.”” Under the traditional formulation of
the privacy doctrine, the family was free from state regulation, and until very recently,
this protected the right of a man to beat his wife without fear of criminal prosecution
(Hanna, 1996:1867).

Much feminist work argues that protecting the private sphere is not a viable
justification for non-intervention in domestic violence cases. Since the purpose of
criminal law is to serve the greater public good, such stance provides theoretical
support for mandated participation in criminal cases (Hanna, 1996:1867). William F.
McDonald states that ““The criminal justice system is not for [the crime victim’s]
benefit but for the community’s. Its purposes are to deter crime, rehabilitate criminals,
punish criminals, and to do justice, but not to restore victims to their wholeness or to
vindicate them.”” These goals are the same when the crime takes place within the
family sphere (Hanna, 1996:1870).

With regard to domestic violence, the goal is to punish the batterers in order to protect
potential victims. This means that the woman will not be able to choose whether to
prosecute or not since her autonomy will be undermined. This is a necessary sacrifice
to make in order to protect women overall. This point has not been articulated by the
feminist public/private paradigm, the questions of what the responsibilities of individual
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women are and why it is necessary for women to proceed with prosecutions in spite of
their personal reluctance, have not been addressed adequately. Feminist theorists have
called on the state to respond to domestic violence, but they have not necessarily
advocated that the women be forced into criminal system against their wishes (Hanna,

1996:1870).

Furthermore, entirely exploding the ‘private’ may not be the most desirable solution,
rather resolving the public/private distinction to favour the private can actually work to
women’s advantage. ‘Privacy” has provided women with limited reproductive freedom,
and helped to further their autonomous well-being. This point has been emphasised by
Justice Douglas in Doe v. Bolton, where he argued that privacy should protect *‘basic
decisions of one’s life respecting marriage, divorce, procreation, contraception, and the
education and upbringing of children.” Such a vision of privacy derives more from an
affirmative concept of liberty than from the right to be left alone which is arguably a
masculine one (Hanna, 1996:1870).

Many feminists have also argued that the autonomous aspect of privacy can further
women’s equality and freedom. One of them, Laura Stein argues that the concept of
privacy need not be confined to its historical meaning of a separate domestic sphere
where men are left alone to oppress women, but rather can refer to a preservation of
autonomy over important, personal decisions. Privacy may also promote freedom to

form “‘intimate associations’, a point which many women may feel attracted to
(Hanna, 1996:1871).

Furthermore, state intervention does not necessarily promote equality, safety or well-
being of women. Some feminist scholars argue that state interference in a woman’s
private life can be victimising rather than liberating. This also forms the basis of the
arguments against mandated péu‘ticipation, which holds that the woman should decide
for herself whether she desires state intervention or not. She may not want to send her
partner to jail, break up her family, or subject herself to the criminal process. They
claim women should make the decision (Hanna, 1996:1871).

According to Hanna, this debate stems from the more general contradiction between

the public/private framework and the evolving role of the criminal justice system. One
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side of the argument concentrates on the state’s interests and community goals as the
primary concern of the criminal justice system. The criminal justice system serves the
state, so prosecutors should not consider the individual wishes of abused women if
these conflict with community goals. Thus, mandated participation is justified in any

case in which prosecution is in the state’s interest (Hanna, 1996:1872).

However, on the other side, if the primary goal is to make the criminal system more
responsive to victim’s needs, then the victim should have a role in decision making. If
the privacy argument is taken to its extreme, the criminal justice system should
facilitate private adjudication and make the victim entirely responsible for the

prosecution (Hanna, 1996:1872).

Furthermore, Hanna says that all these tensions form a part of the discussion on the
appropriate role of state intervention in women’s lives. The legal and social progress
that has improved battered women’s condition has been possible through
characterising domestic violence as a public matter rather than private one. This
approach assumes that women desire more state intervention in their lives, at least that
which is positive. However this may not be the case for many women who are faced

with the current criminal justice system (Hanna, 1996:1872).

This leads feminists to a position of arguing that the state should intervene only when
such intervention is good for the women, and stay out when it is bad for them. The
problem of determining who should decide whether state intervention is appropriate is
a complex one. Some feminists argue that allowing the state decide for women in a
male dominated system is paternalistic and therefore sexist. Some others argue for a
maternalistic position which allows women to decide on behalf of other women. They
believe that such a decision would be less problematic than men telling women what to
do, or doing nothing at all. However, any of these approaches may be problematic in

practice when applied universally (Hanna, 1996:1872).

Hanna argues that domestic violence prosecutors often see themselves as advocates for
abused women although their formal client is the state. They have chosen their
profession with the intention of reforming the system. But when a battered woman is

reluctant to charge her husband, than pursuing the case may put the prosecutor in a
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position where he is blamed for ruining the life of the victim. The most psychological

decision is often to do as the victim wishes (Hanna, 1996:1873).

The general tendency of the judges in the United States of America is to preserve the
autonomy of the woman while addressing domestic violence as a public crime® If a
woman is reluctant to testify, or if she does not want to proceed with the case, the
judges, even the ones who are highly committed to reform, may be hesitant to mandate

victim participation or to find a defendant guilty (Hanna, 1996:1874).

Advocacy services make it easier to convince victims to cooperate with the criminal
justice system, and provide needed support, but emphasis on psychological factors may
have serious drawbacks. Such emphasis reinforces the negative stereotype that shows
battered women as incapable of self-control, and perpetuates the image of women as
emotionally fragile and less rational than men. Second, the emphasis on individual
psychology works to disconnect battering from the social and legal context in which it
takes place, ignoring the link between individual victimisation of battered woman and a
criminal justice system that has condoned violence against women. Third, by focusing
on the battered woman, the legal system does not examine the batterers and his
criminal acts, the male defendant is excused for his violent and criminal behaviour

because the svstem perceives the woman as irrational (Hanna, 1996:1879).

Some of the most compelling critiques of the approach of psychological particularity in
domestic violence work, are identity scholars and practitioners who ask ‘‘Whose
particular?”” (Hanna, 1996:1872). Too much concentration on questions such as why
the woman did not leave, what she did to cause the violence, and why she allowed the
abuse to continue, results in neglecting the role of the criminal justice system in

condoning and, in some sense, promoting the violence (Hanna, 1996:1882).

The role of the battered woman’s role in the prosecution process is often used to asses

the role of the woman in the abusive relationship. Women who want to go on with

9 This shows how women's problems different in different societies. Domestic violence is yet to be

described as a public crime in many other countries.
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prosecution are seen either as true victims of domestic violence or “‘as manipulators
with an agenda™. Women who refuse to proceed are seen as agents in the battering,
who allow it to continue because of their lack of cooperation with the state, or as true

victims who have “‘learned helplessness’’(Hanna, 1996:1883).

This agency/victim dilemma in mandated participation is very difficult to resolve no
matter what policy choice one advocates. ““The woman is almost always responsible to
some degree for the abuse because she willingly cooperates, is forced to do so, fails to
leavé‘the batterer, or gets the case dismissed because of her wishes. The abuser’s
behaviour remains secondary, and the criminal justice system’s response is never fully
mobilised.” (Hanna, 1996:1885).

Margaret Radin’s combination of feminism and pragmatism can be used to solve the
dilemma of mandated participation. Radin argues that there are two solutions to every
gender dilemma; each contains good and not so good elements, which she calls a
double bind. For example, the legal system can either afford women special treatment
or treat them the same way it treats men, but it cannot do both in any case. Both
alternatives have some costs. The feminist ideal is to eliminate the oppressive
circumstances that create the gender dilemma, however from a pragmatist point of
view, a choice has to be made between two imperfect solutions. ““We must look
carefully to the non-ideal circumstances in each case and decide which horn of the
dilemma is better (or less bad), and we must keep re-deciding as time goes on. The
same double bind may demand a different solufion‘ tomorrow than the one we find best
today.” In Hanna’s words this means that the best solution is the one that promotes
long-term equality for women, taking into account the current stage of women’s

progress and the ideal concept of gender (Hanna, 1996:1885).

Radin’s double bind is illustrated in the use of battered women’s syndrome to defend
women who kill their batterers. Such an approach removes the responsibility of killing
from the battered woman because she lacked mental capabilities, due to abuse, to
respond legally. When the concept of battered women’s syndrome was introduced,
domestic violence and other issues involving battering were very new to the people in

general, and battered women had few legal remedies available to them. Thus, such
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circumstances reinforced the violence against women and made killing their abusers

one of the few ways in which they could respond to violence (Hanna, 1996:1885).

However, the use of battered women’s syndrome is not a perfect solution. Anne
Coughlin argues that ‘‘law and society excuse women for criminal misconduct “‘on the
ground that they cannot be expected to, and, indeed, should not, resist the influence
exerted by their [intimate partners]’”.”” Such an approach conceives women as less
rational, and thus excuses them. On the other hand, men are expected to resist outside
pressures to commit crimes, and they are vested with the ‘‘authority to govern both
themselves and their irresponsible wives®. Although it has been used to achieve
justice in individual cases, the battered women’s syndrome approach has unintended
consequences, such as reinforcing the societal hierarchy and institutionalising the belief
that women are incapable of rational self-control. It requires repeated reexamination in

line with legal and social progress (Hanna, 1996:1887).

The same double bind is evident in the case of mandated participation. Prosecution
helps control violence against women, and reduce the physical injury and related social,
economic, and personal costs. Most women are powerless to stop the abuse by
themselves, and prosecution of batterers can deter future violence, especially when
punishment includes incarceration. Incarceration completely incapacitates the batterers

for a period if time, and thus it can be the most effective response (Hanna, 1996:1887).

Natalie Loder Clark argues that criminal prosecution is the only remedy that eliminates
the power dynamic in domestic violence relationships(Hanna, 1996:1888). ““The most
common “fruit” of domestic violence appears to be power-the power to control the
persons and lives of one’s fellow family members. Although the abuser can no longer
exercise that power if the victim leaves the family household, the victim’s extreme
accommodation-leaving home-provides the abuser with a successful ‘‘power play.”
Criminal remedies, on the other hand, by focusing upon the abuser, leave the rest of
the family intact, directly ““taking from the guilty the fruits of his offence.”” Instead of
the abuser controlling the victim’s person or life, the abuser’s life and person are

instead subjected to control by the state” (Hanna, 1996:1888).
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But mandated participation also has costs. By removing the choice of the battered
woman to pursue the prosecution, the state may force some women to give up
individual responsibility for their lives. In a similar way with the battered women’s
syndrome, mandated participation can reinforce the perception that battered women
are incapable of making rational decisions. It may also lead to the situation where
women are blamed for their reluctance to respond actively to the battering by freely

participating in the prosecution process (Hanna, 1996:1888).

According to Hanna, under current circumstances however, the long-term benefits of
mandated participation outweigh the shori-term costs. It is necessary to examine the
influence that mandated participation has on the effectiveness of the criminal justice
system as well as the its impact on individual women. Any criminal response to
battering creates a double bind, but the better solution, although it is not the perfect

one, is mandated participation (Hanna, 1996:1888).

She further stated that mandated participation approach is consistent with the approach
of the criminal justice system in other areas, and it preserves the integrity of the state’s
response. It is far less paternalistic and sexist to follow the same approach in domestic
violence cases, rather than dismissing cases according to the wishes of the victim,
while refusing to do so in other areas. Mandated participation holds domestic violence
cases as the same with all violent crimes, and it ensures equal protection of law
enforcement for women who are victimised by their intimate partners, as well as those

victimised by strangers (Hanna, 1996:1891).
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DOMESTIC VIOLENCE AS A HUMAN RIGHTS ISSUE

In this section of my thesis, I will try to argue that domestic violence is indeed a very
settle form of torture and needs to be treated as such in the international arena by

scholars, human rights defenders, and researchers.

Domestic violence against women is systematic and structural mechanism of
patriarchal control over women that is built on the male sex-stereotyped roles and
expectations. Violence as mechanism enforces current standing and is encouraged by a
non-active state in this area to preserve male dominance (Copelon,1994:120). When
attempting to work on the human rights of women, traditional human rights groups
encounter two conceptual problems. The first one relates to the definition of human
rights and second one to the nature of state’s responsibility. In the first one, on the
definition of human rights of women clashes with other powers within the society
which are no less powerful than state institutions, powers like culture, tradition,
custom, religion, and patriarchy. The second major obstacle of identifying domestic
violence as a human rights violation is the role of public/private dichotomy in the

international law.

Even though gender based violence or violence against women is no less serious than
other forms of inhumane and subordinating official violence, which is prohibited by
international law and recognised as jus cogens in customary and treaty law, it has not
yet been recognised as torture. This easily shows us that battering, rape, sati, and
Honour Killings are seen through rendering lenses in conventional human rights law

and in community.

First 1 will try to analyse domestic violence in the light of international legal

understanding of what constitutes torture and its near relative, cruel, inhuman, and
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degrading treatment. Then, I will try to show the importance of viewing domestic

violence as a form of torture and recognising it as jus cogens'o.
First the definition of torture as it is stated in the Torture Convention:
Article 1 of the United Nations Torture Convention defines the torture as

any act by which severe pain and suffering, whether physical and mental is
intentionally inflicted on a person for such purposes as obtaining from him or
a third person information or a confession, punishing him for an act that he or
a third person committed or is suspected of having committed. or intimidating
or coercing him or a third person, or for any reason based on discrimination
of any kind, when such pain or suffering is inflicted by or at the instigation of
or with the consent or acquiescence of a public official or other person acting
in an official capacity. It does not include pain or suffering arising only from,

inherent in or incidental to lawful sanctions (The Torture Convention).

Where torture is defined in the binding international instruments, four characteristics

shows up:

1. severe physical and mental pain and suffering
2. intentionally inflicted

3. for specified purposes

4. with some form of official involvement whether active or passive (Copelon,1994:
122-123).

Torture derived from Latin fortura means twisting, wreathing, and tormenting. In
modern official torture, the breaking of the will and the spread of the terror are
accomplished through abusing the body physically as a pathway to the mind and spirit.
Even though Amnesty International emphasises the difference between physical and
psychological methods of torture, it is crucial to recognise the impossibility of
differentiating those two methods in terms of goals or effects in practice
(Copelon,1994: 122-123).

10 On my personal interview with Charlotte Bunch. she stated that domestic violence will be defined
as torture in future.
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According to Copelon, the physical component of the methods of intimate violence 1s
no different than the common methods of torture, and include beating with hands or
objects, biting, spitting, punching, kicking, slashing, stabbing, strangling, scalding,
burning, and attempted drowning. The consequences resembles the torture’s
consequences, as well, including physical and mental pain and suffering, disfigurement,
temporary and permanent disabilities, miscarriage, maiming, and death (Copelon,1994:

122-123).

In Copelon’s words, the psychological component of torture consists of anguish,
humiliation, debilitation, and fear caused by physical brutality, rape, and sexual abuse;
by threats of such brutalities and death; and by methods of sensory deprivation, stress
and manipulation designed to break the will of tortured. The inseparability of physical
and mental tortures is shown by the fact that in both domestic and official contexts
rape and sexual abuse are often experienced by women as the most harmful violations

even though they are physically less harmful than beating (Copelon,1994:123).

Women’s submission because of violence as we know is not the result of her
pathology, but is the result of long term terrorist efforts subjected on her by man. Just
as we do not punish the victim in the official cases and excuse the torturer, there is no
need that we do the different in domestic violence cases. And this should be clearly

understood by international human rights community (Copelon,1994:126).

Furthermore, Copelon states that in the international legal standards what qualifies as
torture lies not in the quality of the experience, generally well known by scholars
studying domestic violence in many forms, but in the relative degree to which society
recognises both physical and psychological brutality suffering in the hands of official
state agents and male relatives. In one way, the physical brutality of domestic violence
inflicted on women is denied- batterers do not see it, hospitals do not identify it, and
women hide it. So it seems that under these circumstances the analogy between torture
and domestic violence seems difficult to digest in the first instance but global women’s
movement against violence promise some good news on the subject matter (Copelon,

1994:127).
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To constitute torture, pain must be intentionally inflicted against the will of the victim.
The intent required is simply the general intent to do the act that clearly causes terrible
suffering and it is rejected by scholars that torture must be inflicted deliberately and
maliciously. In experiences with authority, it was revealed that torturers are trained to
deny the humanity of the victim, to follow orders, rationalise their actions, and find
psychological outlets as well as intellectual ones to distance themselves from the pain
they inflicted on the people. Researchers emphasising the banality of the evil, noted
that Nazis tried to eliminate from the elite corps those who derived any apparent

pleasure from torturing (Copelon. 1994:128).

On the contrary, it is widely argued that most men who abuse their wives do not act
purposefully, but impulsively. Even though this does not exonerate the violent acts
from a due punishment, gender discrimination, however, occurs when
disproportionately light sentences are given to men who killed or abused their wives.
In some countries like Brazil or Turkey, defence of honour recognised by law or
custom allows the husband’s jealousy or rage over the real or imagined offences by his
wife to excuse even homicide. This defence available only to men licensing impulsive
behaviour; the irony is that impulsive behaviour and acting irrationally are always
associated with women. On the other hand, the battered women widely reported that
men often plan their acts. Moreover, men who batter their wives often exhibit
incredible amount of control in other areas of their life. Also, the alcohol factor does
not play too much role in it either. Many men get drunk without beating their wives;
many men beat their wives without alcohol. So facilitating alcohol to explain the
violence or reduce the sentence nor do explain the cause, neither stop the repeated

violence cycle (Copelon,1994:129).

In drawing the parallels between torture and domestic violence under international law,
it was reported that many torturers were under influence of alcohol or drugs at the
time of torture or/and they experienced tremendous guilt over what they have done.
However, none of these, nor the claim that acting under orders exonerated the torturer
under international law. Thus, in these contexts individual malice is not necessary and
loss of control is not exculpatory. Focusing on the intent of the perpetrator or

forgiving the perpetrator diminished the importance of the crime and undermines the
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victim’s suffering. The human rights, in short, must focus on the perpetrator’s
accountability in order to counter the traditional complicity of law and custom in

giving license to violent impulses against women (Copelon, 1994:129).

1. To elicit information: the most common response to the analogy between torture

and domestic violence by the critiques is that torture is different because of lack of
purpose in domestic violence. However, this may be misconception in its best.
Domestic violence does involve interrogation, questions, insults, accusations, and
orders: where were you today? Who came to the house? Who were you with? Why are
you dressed like this? However again, it is not the victim’s information, but the power
of violation and the torture are important. Also, one might be inclined to ask why when
state inflict violence on the victim, the purpose is more valued than the aggression by

individual male? Does it make it for a woman to be less heroic?

Not every deliberately inflicted human rights violations warrant to the human rights
violations, purpose plays a role. UN and Inter American Conventions prohibit the use
of violence legitimate or illegitimate purposes. In international arena, scholars or
drafters do not pay too much attention to the element of purpose in torture. It should

not matter in domestic violence cases either.

2. To punish: gender based violence is a systematic form of illegal punishment; and this
is one area probably where further discussion is not required. Violence against women
in the home operates as an alternative system of social control unaccountable to the
legal system, a system of personal punishment. In the case of domestic violence,
patriarchal ideology confer upon men to the sense of entitlement to punish their wives

and girlfriends and daughters and sisters.

3. to intimidate: torture seeks to intimidate on three levels: the individual victim, the
group with which the victim is identified, and the entire society. The horror of the
experience of torture is calculated to deter that person from oppositional activities or
any association with those viewed at risk; it creates a bed of horror sending the person
into exile. On the collective level, torture operates to spread fear among those who
identify with targets of torture, disables the future potential oppositional movements,

heightens the terror, and strengthens the pacification. This is in no way different from
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the domestic violence. It is used to intimidate, domesticate her, terrify her into
obedience, prevent or deter her assertions. Believing the possibility that violence erupt
any time for any reason creates an environment of anxiety, dread, complex game of

placation, endurance and survival.

4. To obliterate the personality and diminish capacities: torture both official and

domestic is aimed at more than immediate physical pain, its target is the submission
and passivity, destruction of self-esteem and confidence in life, loss of capacity for
resistance. Therefore, it involves degradation, humiliation, terror and shame

(Copelon,1994:130-140).

In analysing the state versus intimate terror, it is crucial to explore the privately versus
publicly inflicted violence since it qualitatively alters the character of the violence.
From the previous sections, it is easy to recognise that frequency and severity along
with importance of the act is hardly arguable. Nonetheless there is a ground for
distinction. First, it is argued that torture precludes redress through state; second, in
official violence the victim is in the custody; and finally, that state brutality is worse

than the cruelty of the intimate.

1. The lack of state redress: the international human rights prevention is necessary to
prevent impunity where the state is violator and the victim will not be able to rely on
the domestic law enforcement to redress his or her issue. The situation is parallel to
the women’s cases when state likewise fails to redress the women’s issues. Domestic
sanctions are frequently lacking or under-enforced, and the domination of the husband
over his wife’s body continues, along with the brutal violence. International
condemnation and intervention are required in the cases like sati or Honour Killings to

stop the atrocities.

2. Custody and captivity: dominion over the victim is critical to the ability to inflict
terrible violence in order to make person to experience isolation, feeling of being
trapped, and of being at the mercy of the torturer. Overpowering and force are the
keys of the torturer like in military and police custody where the victim does not
consider oneself free to leave. The same coercion occurs at home as well. Like the

torturer or captor, the batterers creates all the same environment that resistance is
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futile and fear of death and gratitude to live must co-exist. The batterers creates a
constant state of fear and scrutiny and control of her body. Moreover, dependency is
encouraged through isolation of victim in prisoners in the official cases whereas in the
domestic context, woman gradually isolates herself from others and potential sources
of help. Also, women as victims of violence are likely to be more vulnerable to
manipulation since her feelings of love, empathy, and sense of womanly duty are on the
table as well. In the final stages of process in obtaining control, as Amnesty calls
chronic stress and Herman calls total surrender, victim starts to do things that violate
her own principles or loyalty. In the official cases, prisoner may break under
interrogation or sexual interrogation. In the home, woman usually watch their children
to get abused physically as well as emotionally, or feel sexual humiliation. Even though
many battered women do not remain in the relationship through to the stage of total
surrender, captivity is a complex process with highly invisible coping skills for
prisoners as well as captors. Considering the fact that dominion does not require walls,
the captivity and its effects should not be limited to the official capacity. The fact that
torture and domestic violence are backed by the state, formal officially, latter by
patriarchal custom and non-interference, does not reduce or diminish from the

women’s experience.

3. The factor of intimacy: there is not something less terrible for the victim because the
pain is inflicted by a prisoner official or a lover. The biggest irony of all woman is
courted to these domestic acts of torture rather than arrested and the harm done to

women is legitimised, sentimentalised and remains invisible.

4. The dilution argument: arguing that only torture is one that is state inflicted is rather
circular. However, it is easy to understand that recognition of gender based violence at
home as torture, and cruel and inhuman and degrading treatment is problematic
because it reveals the banality of the evil and the enormity of the suffering that society
has accepted and must confront (Copelon,1994:132-144).

There will be consequences for international law of understanding domestic violence as
torture. After arguing that domestic violence as form of human rights violation thereby

under the category of torture, it is necessary to note the consequences of doing so as
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well. They fall into one of these categories which will be dealt thoroughly in the

following pages:

- inclusion of the domestic violence under the current instruments of torture
- recognising it as an independent violation of international human rights

- recognising it as jus cogens, violation of customary international norms.

Article 7 in ICCPR talks about the right not to be subjected to torture, cruel, inhuman,
and degrading punishment and treatment. Article 2 requires states make no
discrimination nor distinction of sex. On the other hand, UN Convention on the torture
‘makes more explicit statements about state responsibility in concerning active
encouragement and consent of state. If a government turns a blind eye, then gender
based violations like Honour Killings or sati are case in point. In more general terms,
the state should respond to private violations against women as well as it was
suggested in the UN Convention of Torture. Moreover, feminists must work out the
dilemma of presenting their case in whether mainstream human rights instruments or
emphasising their sex-specific character and thus filing their cases accordingly. In more
specific instruments, like CEDAW, Recommendation No:19 on Violence Against
Women stressed the importance of the situation while it opened up approval of the
way for other instruments. However, feminists can not deny the fact that mainstream
instruments are ill-equipped and inadequate to deal with domestic violence. Official
torture may be prevented by change of government, ambitious enforcement, or
implementation of preventive policies; but this is hardly the case for domestic violence
preventive policies, such as training of medical professionals, or police, or any of the
things mentioned above makes any change. Sometimes it burdens the relevant parties
like medical professionals and police more than necessary. For some, this heavy
burdening calls for an ethical evaluation as well. Thus, state responsibility to eliminate
or to prevent must be far more reaching. States must address gender violence on a
wider scale including economic dependency, political, cultural, and social points. Also,
the Women’s Convention must recognise the status quo and assist women to

overcome the effects. Finally, violence against women must be recognised as jus
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cogens making the concept universally proper one which is provided for men and

women (Copelon,1994:144).

Unfortunately, almost all of the societies are built upon some form of gender brutality
and degradation of women, and that women are mainly excluded from equal
participation; and the state centric nature of law only extends the problem. To
strengthen my argument this following example may help. "In Pakistan, Muhammad
Younis killed his wife, claiming that he found her in the act of adultery. The court
found his defence untrue, in part because the woman was fully dressed when she was
killed, and sentenced him to life imprisonment. However, on appeal the Lahore High
Court reduced his sentence to ten years at hard labor stating that the "accused had two
children from his deceased wife and when accused took the extreme step of taking her
life by giving her repeated knife blows on different parts of her body, she must have
done something unusual to engage him to that extent” (Thomas and all,1993:36-7).
Even though this case happened in Pakistan, it is never unique to any country or any
region. Practices of honour defence in Brazil and Turkey show that continued
acceptance of this defence made the state complicity in the phenomenon of Honour
Killings because it signalled a tacit official acceptance of the practice. I cited countless

of examples in the Honour Killings in Turkey section for the reader.

Over and over again, one must realise that acts of private persons that are violent to
women should not exonerate state from its responsibility. If a state facilitates,
conditions, accommodates, tolerates, justifies, or excuses private denials of women’s
human rights, according to CEDAW, the state will bear responsibility. The state’s
responsibility will not be directly for the private acts, but for its own lack of diligence
to prevent, control, correct, or discipline such private acts through its own executive,
legislative, or judicial organs (Cook,1994:229). States’ responsibility may include
taking appropriate action to prevent objectionable private action and to monitor
private acts that constitute violations. Under the Article 2(f) of CEDAW, it is required
that the state “to take all appropriate measures, including legislation, to modify or
abolish the existing laws, regulations, customs, and practices which constitute

discrimination against women” (Cook, 1994:230).
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Sati, Honour Killings, and battery are only few examples of the traditions, customs
and practices all throughout the world. However, the major shortcoming of the
Women’s Convention is that it does not create absolute hability offences regarding
deficient results, but only requires state parties to exercise due diligence in execution of
the specified means. Parties are not liable (Cook,1994: 239). Article 16(6) of the
CEDAW asserts that states must impose criminal and civil penalties for domestic
violence, remove the defence of honour in cases of assault or murder of female family
members, create refuges and other services for victims of domestic violence, and
provide rehabilitation to perpetrators and support services to the victims of incest and
intrafamily ‘sexual abuse (Fitzpatrick, 1994:534-5). CEDAW’s General
Recommendation No: 19, moreover, calls an explicit abolition of defence of honour, by
saying that "gender based violence as a form of discrimination which seriously inhibits
women’s ability to enjoy rights and freedoms on the basis of equality with men"
(Fitzpatrick,1994:534-5). Therefore, further study of the current laws is crucial in

identifying major gaps and discrepancies for women’s human rights law.

According to some scholars, International Covenant on Civil and Political Rights is the
most influential instrument in international human rights movement, because it touches
problems of violation more than CEDAW. The Covenant provides powerful, expansive
phrases with obvious potential fight against domestic violence- like Honour Killings,
battery and such. Article 6(1) says "every human being has the inherent right to life and
this shall be protected by law"; and Article 7 says "no one shall be subjected to torture
and cruel and inhuman or degrading treatment"; and finally Article 9(1) says "everyone
has the right to security of person." All these articles have necessary conditions to
guarantee protection of women from violence against women. The Covenant
traditionally does not deal with domestic violence but the capacity in its language is
there and open to complicity since the international human rights community is willing

to hold state responsible to the Covenant (Fitzpatrick,1994:534-5).

States can be held responsible for systematic private male violence against women, like
battery, sati, or Honour Killings via two routes. First is by systematically failing to
provide protection for women from private actors who deprive women of their rights

to life, iberty and security, the state becomes complicity in the violation of women’s
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human rights. Second is the failure to ensure and respect the free and full exercise of

human rights as a form of complicity.

1. State complicity in the deprivation of life, liberty, security, and the right to be free

from torture, cruel, degrading, and inhuman treatment:

e Complicity depends upon the verifiable existence of a parallel state with its own
system of justice, a state that systematically deprives of women their human rights; a
state that is designed, promoted, and maintained by official state acts;, a state
sanctioned by official state, which protects male power through embodying and

ensuring existing male control over women at every level.

e Currently, the situation with Honour Killings in Turkey seems to be at this level.
Although state pays a lip service to the brutal practice, it does not show any kind of
substantial effort to stop them.

2. The failure to ensure and respect the free and full exercise of human rights as a form

of complicity:

Contextualization is crucial to understanding the nature of state responsibility for the
violation of women’s human rights. The systematic exclusion of women from
international law structures becomes a normative link in bridging the gap between
norms of state responsibility for redressing injury to aliens and human rights violations.
The exclusion of women from formulating norms strenthens the private sphere the

alienation of women as an outsider, the foreigner, and the stateless subject.

The most absurd defence is the defence of honour, which absolves wife-murderers who
can prove that they acted spontaneously in legitimate self defence against an imminent
aggression against their honour. Honour is broadly defined to include perceived
adulterous conduct. In other words, any activity by the women outside of the conjugal
norm is deemed an attack on the man himself legitimating violent response. A showing
of the woman’s dishonourable conduct within the conjugal relationship is usually
essential to the success of the honour defence. Gross and systematic violations of
human rights are those violations, perpetrated in such a manner and quantity as to

create a situation in which the right to life, the personal integrity, or personal liberty of
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the population as a whole or of one or more sectors of the population of a country are

continuously infringed or threatened (Romany,1994: 103-59).

In the pioneering work of the Women’s Rights Projects of Americas on violence
against women in Brazil, Human Rights Watch widely documented a structure of
discriminatory non-prosecution, somewhat overt-acceptance, of three major violence
against women: wife-murder, battery, or rape. With respect to wife murder, the
defence of honour plays a major role in the murder of allegedly unfaithful wife. The
sentences of wife murder cases were reduced significantly whereas husband murder
cases were treated more seriously. One of the major reasons of this wide scale
toleration of violence against women is the explicitly held view that it was a private
matter, not within the proper scope of the criminal justice system. This is true for

Brazil and Turkey.

Should a state be held responsible and accountable in international law for its actions in
the private which is its domestic jurisdiction? Once the violence against women 1is
understood as part of the structure of universal subordination, it may never be
considered private again. Violence against women maintains the status quo, the
structural relationships of power, domination, and privilege in the work, at home, or in
all public spheres of the society. The maintenance of legal and social system in which
violence or discrimination against women is acceptable and where such action is
trivialised or discounted should therefore engage in a state responsibility. Rethinking
the traditional notions of state responsibility becomes vital project in redefining
women’s human rights law. When feminists and/or women’s human rights activists
start to analyse and scrutinise the current law, use of pornography, right to privacy,
sexual violence will be addressed in a different nature than now (Charlesworth,
1995:72-3).
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GENERATION OF RIGHTS

United Nations Charter was constituted after the World War 1II as a response to the
atrocities occurred during the war, evidently the Charter served as an usher to the
international movement for human rights. Even though the human rights were
mentioned in the Charter, they were not clearly addressed. Since then, the international
community worked diligently to correct this gap. The Universal Declaration of Human
Rights(UDHR) was adopted by the UN General Assembly in 1948, is the central
document of the international human rights movement. The UDHR focuses on
equality, even though it does not contain any specific reference to women, as an

integral component of human rights. In Article 2 of the document, it is stated that:

"Everyone is entitled to all the rights and freedoms set forth in this
declaration, without distinction of anyv kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin,

property. birth, or other status" (UDHR, 1948).

After 1948, in next two decades, the international community worked to clarify the
Declaration. It came up with two international covenants-one for civil rights and one
for economic rights. Together they make up the International Bill Of Rights (Stanlie,
1994:564).

First generation of rights

The first generation of human rights reflected in the 1966 Covenant on Civil and
Political Rights which is historically rooted in the French and American Revolutions
and the rise of capitalism. The notion of liberty safeguarding the individual, alone and
in association with others against the abuse and misuse of political authority is the

characteristics of this generation. The right to liberty, freedom of thought, conscience,
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and religion; freedom of opinion and expression, freedom of peaceful assembly and
association; and the right to participate in the government, directly or through the
elections are mentioned in Articles 2-21 of the UDHR to protect the individual from
the government. Conceptualisation of citizenship and who should be allowed to
participate in its exercise created the formalisation of the public/private dichotomy. For
instance, suffrage of the women in USA did not come until early 20th century, and the

voting rights of African men and women did not come until 60s.

These are the rights that individual can assert against the state. In other words, the
public world of state must allow the individual protection and freedom in particular
areas. The primacy in this case is given to men within public life and their relationship
to the government. But this is not the area where women need most protection, and
her concerns are addressed. For example, in Article 6 of the Civil and Political
Covenant the right to life, most important of all human rights, and forming part of
customary international law are concerned with the arbitrary deprivation of life through
public life. Although this is very important, it does not address how being a woman is
in itself life threatening and the special ways in which women need legal protection to
be able to enjoy their right to life (Charlesworth,1995:71). Moreover, Article 9
operates only in the context of direct action by state, and fails to include the sexual

violence which brings a tremendous amount of fear to women’s lives.

Although the empirical evidence of violence against women from research is, to say the
least, is overwhelming and proven over and over again, neither it has not been
adequately addressed nor reflected in the international law. The reason is very simple.
The law and the legal system only deal with violations of state or its agencies.
Therefore, the focus is on public actions by the state. A similar situation can be
detected in the area of torture. According to the definition of torture in one of the
United Nations Conventions, it is defined as "inflicted by an instigation of or with the
consent or acquiescence of a public official or other person acting in an official
capacity.” Although many women suffer from torture by this definition, the greatest
violence against women occur in the private realm of the world, in the non-
governmental sphere. This is the case for Turkey as well: there are not many women’

who are tortured in this public sense, at least according to the Amnesty International,
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but a day does not go by without a case of domestic violence or Honour Killings

(Charlesworth,1995:72).

Second generation of rights

The second generation of rights is as defined in the 1966 Covenant on Economic,
Social, and Cultural rights. It stemmed out of the Mamxist socialist critique of the
capitalist movement and celebrated in the "second world”. The right to social security,
the right to work and to have protection against unemployment, the right to a standard
of living adequate for health and well-being of self and family, and the right to
education are conceptualised as "nghts to" for social justice through emphasising the
necessity for state intervention in areas of the production and allocation of resources
and in determining the social values. This generation of human rights incorporates
gender issue into the public sphere through women’s productive labour. For instance,
activities such as child care are conceptualised as social thereby expanding towards the
public sphere. This assumption that shifting of the boundaries between public and
private, gender equality will come about is famous for its non-recognition of the
critical role of the patriarchy. Although the two Covenants came into force in 1976
together, civil and political rights were perceived immediately. On the other hand
economic, social, and cultural rights were to be implemented progressively and
protected through the establishment of systems of periodic reports (Stanlie,1994: 565-
566). Only very recently, during the 54th Session of CHR last Spring, economic,
social, and cultural rights are to be recognised as the same importance with the civil
and political rights.

Second generation rights namely, social, cultural, and economic rights offered more for
the lives of women because they do not exactly fit to the individual versus state as in
first generation of rights. However, the Covenant implicitly assumes that the power lies
only in the state, thus supports the status quo in an indirect way. Moreover, Article 7
of the Covenant is only concerned with the work in public sphere. Article 7 confines
the work into the public sphere where women are usually absent in the real sense and

their marginal and out-of-economy work has seldom been cited
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(Charlesworth,1995:108). As we all know, the economic, social, cultural context
which women live in, is mostly confined to private world or to sweatshops. Also, the
notion of cultural, social, and religious rights can often reinforce the ongoing
distinction between private and public worlds of life disadvantaging women. For
instance, culture and religion are protected from legal scrutiny while both sometimes
work for the oppression of women and is accorded much more highly in international
and national context. So once again failing to take gender into account means that
economic, social, and cultural rights will offer very little to women (Charlesworth.

1995:74-5).

Third generation of rights

Third generation of human rights are yet to be developed fully more so than the
previous two ones, and are more controversial and frequently referred to as solidanity
nights or collective rights. In Article 28 of the UDHR, these rights were stating that "
everyone is entitled to a social and international order in which the rights set forth in
this Declaration can be realised”. In the aftermath of colonialism and in the midst of a
devastating economic neo-colonialism, rights to development and peace must be
seriously addressed for more equitable distribution of the world’s resources. The 1968
Proclamation of Teheran mentioned the gross human rights violations as a result of
colonialism, and arising out of discrimination based on sex, race, religion, or
expression of opinion. The Proclamation also talked about the widening gap between
the developed and developing nations. The right to development and peace are
commonly mentioned in these third generation of rights, whereas it is also evolving to
include the rights to communicate, to be different, to a generally satisfactory
environment, to benefit from the common heritage of mankind, and to a humanitarian

assistance.

However, in this generation women’s rights were muted as well. In this, epidemics of
poverty and women’s oppression, and class contradictions with a gender in mind were
not dealt with. Women, although they had access to the nationalist movements, traded

gender oppression which was characterised as secondary with "more important" issue



63

of nationalistic struggle. Recognising European hegemony of the outer material world,
national independence were championed along with the women’s responsibility within
national context to nurture and protect home-that is the spiritual and inviolable quality
of any national culture (Stanlie, 1994:566-7). The countries like Egypt, Bengal, and
Zimbabwe practiced this phenomenon of defining and protecting patriarchal boundaries

within the nationalistic context.

Third generation rights cover collective or group rights. Although these rights have
been championed in the developing countries, the mainstream international human
rights community is much more hesitant and reluctant. The third generation is a
challenge to the western liberal model of individual rights invocable against the
sovereign state. The philosophical basis of the group rights rests on a primary
commitment to the welfare of the community over and above interests of particular
individuals. However, these rights delivered very little to women. The right to self
determination, allowing all the people to determine freely their political status, oddly
enough, works for the values and goals defined by males in the male political life. The
right to self determination attaches to peoples entities defined ethnically and culturally
by the powerful half of the people, that is men. To illustrate my point further, this is
also true for the Kurdish women in Turkey. It is crucial to note that Kurdish women
are being abused by their men in their community in this way. They are led to believe
that since they are armed and in combat with their male relatives or friends, they are
freed from constraints of traditional bondages, however they have no decision making
capacity or freedom to enjoy life fully. They are often subject to beating, physical
abuse, and Honour Killings, and are trapped in the fight of their men’s self
determination.

In addition to UDHR, the UN developed some 60 human rights instruments covering
variety of the issues. In the area of women’s human rights the 1952 Convention on the
Political Rights of Women, the 1957 Convention on the Nationality of Married
Women, the 1962 Convention on Consent to Marriage, Minimum Age for Marriage,
and Registration for Marriage, the 1951 Convention for the Suppression of the traffic
in Persons and the Exploitation of the Prostitution of Others, and the 1956
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Practices
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Related to Slavery are all instruments dealing with women’s human rights issue in its
true sense. Although the analysing of these instruments and examining them in-depth is
extremely crucial for the scholars and grass-roots activists, the space and content of
this thesis does not permit to do so. Nonetheless, they need to be studied on detail
(Stanlie, 1994:568).
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CEDAW

In 1979, the United Nations General Assembly adopted the Convention on the
Elimination of All Forms of Discrimination Against Women (hereinafter referred as
Women’s Convention or CEDAW interchangeably)!! sustains the focus on equality
found in the International Bill of Rights and consolidates the separate specific
conventions on women’s human rights .into one comprehensive document. Even
though it established very unique and progressive ways of standards in legitimating
unique experiences of women, it is crippled with its peripheral place and marginalised
character. It is a convention without teeth because of its minimal provisions for
enforcement and lack of communication procedures. It is composed of 23 experts
meeting annually for 2 weeks, usually overlapping with CHR (Commission on Human
Rights). This year was an exception; they met before the CHR and met again in June.
The committee requires submission of reports, however it has no way of enforcing it.
In spite of its shortcomings, it challenges the norms of gender-based oppression. With
its constant and continued emphasis on discrimination in public arena for women, the
Convention is the major protector of equal employment opportunities and
remuneration, the right to equal education, and the right to participate in the political
process at all levels (Stanlie, 1994:568-569).

In 1992, the Commission on the Status of Women (CSW) adopted a Draft Declaration
on Violence Against Women. This was, and still is, a very important and valuable
development in international women human rights law because it transformed the issue
from an invisible one into an international issue. However, the problem with CEDAW
is that violence against women appears as a discreet and a special issue rather than an

abuse of a right to life or equality, a general human rights concern. If the relevance of

11 For a complete examination of CEDAW. please refer to the section immediately after the
Appendix. The instrument is presented in its full form.
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the Declaration to the interpretation of general human rights were made more explicit,
it may more strongly effect and influence the mainstream human rights bodies and
encourage them to see that violence against women as in their mandate and not just the

province of some specialised women’s institutions (Charlesworth,1993:73).
Article 2 of the Women’s Convention requires that:

"State parties condemn discrimination against women in all its forms, agree to pursue,
by all appropriate means and without delay, a policy of eliminating discrimination

against women and, to this end, undertake:

a) to embody the principle of the equality of men and women in their national
constitutions or other appropriate legislation if not yet incorporated therein, and to
ensure, through law and other appropriate means, the practical realisation of this

principle

b) to adopt appropriate legislative and other measures, including sanctions where

appropriate, prohibiting all discrimination against women

¢) to establish legal protection of women’s rights on an equal basis with men and to
ensure through competent national tribunals and other public institutions the effective

protection of women against any act of discrimination

d) to refrain from engaging in any act or practice of discrimination against women and
to ensure that public authorities and institutions shall act in conformity with this

obligation

e) to take all appropriate measures to eliminate discrimination against any women by

any person, organisation, or enterprise

f) to take all appropriate measures, including legislation, to modify or abolish existing
laws, regulations, customs and practices which constitute discrimination against

women

g) to repel all national provisions which constitute discrimination against
women"(CEDAW),
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Article 2 is the general undertaking article that complies with Articles 5-16 requiring
states parties to ensure that compliance with the Convention to take all appropriate
measures to abolish discrimination by any entity. By signing and ratifying the
Convention, 1n other words by becoming states parties, states agreeing to condemn
discrimination in all its forms. Despite the existence of appropriate language in some
instruments like UDHR (Universal Declaration of Human Rights) and, the Women’s
Declaration, extensive discrimination against women exists in many other instruments.
Thus, the Women’s Convention approaches with a progressive attitude towards the
elimination of all forms of discrimination. It reframes the legal norm as the elimination
of all forms of discrimination against women. Therefore, it recognises that distinctive
characteristics of being women put new vulnerability into the human rights violations
they suffer, and merits a specific response. That requires a new definition of

discrimination against women. Article 1 says:

"..the term "discrimination against women" shall mean any distinction,
exclusion, or restriction made on the basis of sex which has the effect or
purpose of impairing or nullifving the recognition, enjoyment or exercise by
women, irrespective of their marital status, on a basis of equality of men and
women, of human rights and fundamental freedoms in the political, economic,

cultural, civil, or any other field” (CEDAW).

Article 3 catches the loopholes that Article 1 creates for women’s rights. Since not
every discrimination is clearly defined, Article 3 prohibits practices that are detrimental
to women. It is reinforced by Article 4 allowing for determining concrete practices to
secure equality of opportunity and treatment. Article 2(e) requires states parties to take
action against discrimination towards women by any entity so acts by private actors
could be penalised. Article 16 talks about matters relating marriage and family
relations. General Recommendation 19 makes clear that "gender-based violence is a
form of discrimination that seriously inhibits women’s ability to enjoy rights and
freedoms on a basis of equality with men" and requires states to take necessary

measures to overcome all forms of violence (Cook,1993:44-5).

Article 2(f) requires states parties "to take all appropriate measures, including

legislation, to modify or abolish existing laws, regulations, customs and practices
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which constitute discrimination against women”. Article 5 states on this duty by
explaining that states parties agree: "to modify the social and cultural patterns of
conduct of men and women, with a view to achieving elimination of prejudices and
customary and all practices which are based on the idea of the inferiority or the
superiority of either of the sexes or on stereotyped roles for men and women". When
these two Articles taken together, states parties agree to reform personal Jaws. These
Articles strongly reinforce the commitment to eliminate all forms of discrimination
against women. As we all know, many pervasive forms of discrimination and violence
against women are not based on law, but rooted in and tolerated by the customs and

practices of national institutions (Cook,1993:46).

The 1979 Convention is regarded as the product of the culmination of almost 60 years
of work by the Commission on the Status of Women and international organisations.
It is the definitive international legal instrument which requires respect for and
observance of the human rights of women. It is defined by Cook as ““...universal in

reach, comprehensive in scope and legally binding in character” (Kathree,1995:421).

The Convention’s aim is to eliminate discrimination in all its forms, wherever and
whenever it occurs. It aims at achieving a society in which women will be treated equal
to men, and where oppressive customs and prejudices will be questioned, and replaced

by egalitarian forms of behaviour.

The Convention’s focus is according women’s substantive equality, it is not concerned
with formal equality of women with men. It is cautious about the significant differences
in the characteristics and circumstances of men and women, therefore it does not seek

formal equality that may lead to unfair, gender-related outcomes.

For the implementation of the principles stipulated by the Convention, member states
are required to adopt policies and programs at the national level. The Convention
demands from the member states extensive commitment to women’s rights. If the
states pursue their obligations properly, then the Convention would succeed in being a
useful instrument for the achievement of women’s human rights and fundamental

freedoms (Kathree,1995:425).
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The definition of ‘discrimination against women differs from the definition of racial
discrimination in three respects. First, the definition of ‘discrimination against women’
does not include the word ‘or preference’ after the word ‘restriction’, whereas the
Race Convention does. If it had, this would mean that it would allow, for example,
employers to prefer a man instead of a woman for employment (Kathree,1995:428).
Second, the General Assembly has added the phrase ‘irrespective of their marital
status’ to the definition of ‘discrimination against women’, and the Commission,
although it has not made the proposal for the addition of this phrase, has accepted it in
order to ensure that no discrimination against married women occurs
(Kathree,1995:428). Third, discrimination against women is prohibited in the ‘political,
economic, social, cultural, civil or any other field’, whereas the Convention on Race
did not include any mentioning of the civil sphere. This is in direct contrast with the
Women’s Convention which stipulates rights in nationality law and marriage. The aim
of the inclusion of the civil field was to modify several provisions of civil law relating

to marnage and the family (Kathree,1995:428).

The task of CEDAW is to consider reports submitted to it, concerning the legislative,
judicial, administrative or other measures adopted by the states party to the
Convention in order to give effect to the provisions of the Convention. The reports
are to be submitted within one year after the Convention has entered into force in a
particular state, and thereafter at least every four years or whenever requested by
CEDAW. The content of the report has not been clearly determined; Article 18 merely
states that ‘reports may indicate factors and difficulties affecting the degree of
fulfilment of the obligations under the Convention® (Kathree,1995:429).

The Convention does not permit individual women to submit complaints about
violations of their rights, therefore the government reports are the only means to
examine the application of the Convention. Some of the difficulties relating to
government reports are that governments may fail 1o submit reports, or there may be
delays in submission. The submitted reports are sometimes short, or sometimes they
do not respond properly to the requirements of examining the state of women’s human

rights. These difficulties further constrain the work of CEDAW (Kathree,1995:429).



70

NGOs were very successful in two different phases of women’s movement, first
introducing CEDAW and then recognition of women’s human rights as fundamental
component of the debate in international legal community. Currently, violence, bodily
integrity, and security are the main key words of the debate in the human rights
community because of the women’s NGOs and their lobbying. The marginalisation of
women in the Commission on the Status of Women is a very important issue.
Nowadays, feminists and advocates repeatedly stress that women’s place in the UN is
marginalised. One of the reasons for this marginalisation is concentration of women’s
issues in CSW. Even though Recommendation 19 concerning violence against women
of CEDAW will be emphasised in introducing Optional Protocol to the CEDAW next
year, nonetheless this may further marginalise the women’s place in the other human
nights instruments of the UN. After establishing the Protocol, women will bring their
issues to the CSW, not to other related bodies in Geneva which deal with human rights
abuses. Even though the Human Rights Declaration is supposed to be universal, this
only works for men, not women. Women’s issues are not being presented nor
challenged in the mainstream mechanisms of the UN. Researchers and feminists
working on the violence against women issue talks about not being able to penetrate
into the system and showing that private violations demand public voice and attention
in order to be overcame. And for this reason, advocates and defenders must take their
place in Geneva where the headquarters of UN is, not in New York City where the
CSW is.
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WOMEN’S HUMAN RIGHTS

There has been a general reluctance to question the basis or value of the human rights
system itself in most areas. The development of women’s international human rights
challenges this reluctance to examine the basis of human rights law to make it less
gender biased. Mainstream human rights bodies tended to ignore the application of
human rights norms to women while the creation of a specialised branch of human
rights law has allowed its marginalisation. International instruments, like CEDAW and
the Beijing Declaration, dealing with women have weaker implementation obligations
and procedures. They are under-resourced and their roles are often circumscribed
compared to other human rights bodies and states are mostly tolerated in making
reservations on fundamental provisions as is the failure of states generally to fulfil their

obligations under the instruments (Charlesworth, 1994:59).

The development of international human rights law generally has been partial and
androcentric, privileging a masculine world view. The very structure of the
international human rights law has been built on the silence of women by men and for
the men in the public sphere. The fundamental problem facing women is that they have
no real power in either the public or private worlds, and international human rights law
enforces this weakness and powerlessness like most legal, social, economical, and

social constructs (Charlesworth, 1994:60).

The reasons cited by the governments and human rights organisations towards lack of
women’s human rights vary but the common ones are usually in one of the following

categories:
1. sex discrimination is too trivial, or not as important, or will come after large issues
2. it is cultural, private, and personal; thus not require state action

3. women’s rights are not human rights per se
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4. called inevitable and pervasive and therefore futile and will overwhelm other

"important” human rights questions.

Problems in the international human rights system

For feminists, activists, and defenders it is crucial to question and challenge these

responses if they want to overcome the theoretical and practical obstacles.

Recently, number of scholars identified theoretical, structural, and academic problems
in the international human rights system for women’s human rights problems. They are

as follows:

1. conceptualisation and definition of women’s human rights were done with the
exclusion of women; gender neutrality prevented the recognition of the fact that
equal treatment of the sexes under unequal situations will perpetuate the existing

problems,

2. failure to identify and address underdevelopment, extreme poverty, illiteracy, gender
segregation, lack of reproductive choice, and systematic violence as major human

rights issues,

3. private/public separation and exclusion of human rights violations in the private

sphere,

4. both de jure and de facto discrimination against women and other violations of their
rights, relativist approach to human rights violations- a denial of basic principles of
universality and indivisibility- inhibits a unified response from international

community,

5. mainstream traditional instruments marginalised the violations in social and

economical arenas where women face higher levels of discrimination,

6. the current methodologies conceal and obscure the pain and violations that women

face; and lack of data collection,
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7. institutional and geographical separation of human rights mechanisms and
institutions only perpetuates- one irony is that all of human rights institutions and
branches along with mechanisms are based in Geneva, but CEDAW is based in New

York,

8. underrepresentation of women in mainstream human rights bodies

(Gallagher,1997:280-284).

The international human rights system is not designed in a way to allow for the
oppressed to make their voices heard. The only way to make their voices heard is
through official representatives, committees or organisations which means that their
perspective may be filtered and modified before they reach the table. Therefore,
women must work to maintain a broader agenda and be cautious about the limitations

posed by the system (Mertus and all, 1994:221).

In order to broaden the dialogue to include race, class, ethnicity, religion, culture and
the human rights abuses directed at women, those who have access to the table must
ensure that varied perspective be represented. Women must be given the opportunity
to talk about their own experiences and their understandings of how these factors enter
into play. To reach an understanding of these issues requires them to be taken apart
and be examined separately, however, before the examination is completed, the issue

must be reassembled and viewed as a whole (Mertus and all, 1994:221).

Another difficulty is about ensuring diverse, productive communication among these
women. Women do not represent a unified whole or a single perspective, they may
disagree on many issues. Their vocabularies, approaches and conclusions about the
same evenis may be very different than others. Further, the newcomers must be
integrated to the table without continually repeating information which they lack from
previous discussions, in order to avoid lowering the level of the dialogue (Mertus and
all,1994:221).

These problems were evident also in Vienna where women from a broad range of
geographic, political, economic, and cultural backgrounds met. Disagreements on
many issues arose. Due to constraints such as the process of politicking and lobbying

at the World Conferences, some women were excluded from the formal and informal
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discourse. In addition, for many of the participants, it was their first real experience
concerning international human rights lobbying, and some of them were new to the
issue of women and human rights. And it was the first time that women organised for
human rights at the level of a full UN World Conference on Human Rights, and thus
they were faced with operating within the confines of an unfamiliar bureaucratic,
hierarchical and complex system which they had never experienced before (Mertus and
all, 1994:222).

It is important to make sure that diverse stories of gender-based violence are made
heard, however, at the same time, it is necessary to move beyond examinations of acts
of violence. The roots and the deeper consequences of violence must be explored.
Gender violence, like all other forms of violence, has its root in the socioeconomic and
political context of power relations. Gender-based violence is part of a general
violence found within social structures such as class, caste, religion, ethnicity and state
control. Violence against women also includes forms of control and coercion that are
exercised through hierarchical and patriarchal gender relationships in the family and
society (Mertus and all,1994:225).

Power -both in the sense of the ability to get someone to do what you want, and the
ability to gain political power and to operate in a society that values one’s existence- is
at the core of violence. It is manifested at every stage and in every facet, in each of the
human rights violations committed against women. It may be manifested in many
different forms, but the fact is that it is at the core of violence threatening women’s
bodies and their lives. Therefore, moving beyond examining acts of violence alone is
necessary in order to explore the underlying power determinant (Mertus and
all, 1994:226-8).

From a feminist perspective, it is necessary to analyse power by looking beyond the
consequences and focusing on causes, and on how manipulations of masculinity and

femininity shape these causes, in order to identify how power works.

To understand fully gender-based violence and to place it within a human rights
framework, examining the socioeconomic and political circumstances is needed since it

is the underlying mechanisms that permit the emergence and perpetuation of these
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patterns. The role of poverty, the militarisation of society, culture, race, ethnicity and
religion are all effective in fostering, encouraging, justifying or allowing against
women. Therefore they need to be included in an examination with a comprehensive
approach. The ways in which society reinforces violence against women through law,
custom and politics must all be placed under scrutiny. The examination should also
involve the aftermath of the acts in order to understand their impact on the individual
woman, on women as a group, and on society as a whole. ‘‘How did the woman
respond? How has the violence affected her life? What recourse was available to her?
What resources were available to help her cope? What social or community support
was available to help her overcome the trauma? Did her relationship to the abuser
affect her treatment or the receptivity of her complaints?”” All these questions and
their answers serve to help determine the problem and its solution, and they reflect
whether acts of violence can be conceived as human rights violations by the society in

which they occur (Mertus and all, 1994:226).

It is also of crucial importance to move beyond examining how the state has either
attempted to prevent the act or to respond to the act. The examination should further
question the processes by which male dominance and violence against women are
reproduced. The social conditions that produce men who violate women, and that
support, condone or ignore gross power imbalances must be examined. The questions
to be asked are ‘“‘How does the state tolerate or even encourage these conditions?

Why? Who benefits?”” (Mertus and all,1994:226)

Such radical questions have lead the way to the challenging of the dichotomy in
traditional human rights law and theory between acts that occur in the “‘public sphere”’
-acts that target men more typically, such as torture and arbitrary detention- from those
that occur in the so-called “‘private sphere’” -acts that almost exclusively target
women, such as intimate violence, rape, and other acts that are carried out by family
members or by strangers, acts which are not committed by the state or its officials
(Mertus and ail,1994:226).

In developing an integrated approach, it is not enough just to add women to traditional
categories and accounts since these are based on male experiences as the norm. The

definitions of these traditional categories and theories presume masculinity - formal
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politics, public authority, economic power, and freedom. This points out to the fact
that women and conventional frameworks often cannot coexist (Mertus and

all,1994:230-1).

Such an attempt to simply add woman to existing frameworks without altering them,
places women in a situation where they have to force themselves into constraining, and
often inaccurate categories, in order to make a connection between what is being

described and their own realities. Marysia Zalewski comments that:

No amount of ‘adding women’ to the Social Contract theories of Hobbes and
Locke could eradicate oppression if indeed the social contract is predicated
on a ‘Sexual Contract,” assigning women 10 be the property of men in civil

(patriarchal) society (Mertus and all, 1994:230-1)

Recent feminist work reflects the understanding that an integrated approach should
seek to challenge traditional frameworks and attempt to create new gendered ones
which fit the women’s view of the world. Women’s human rights activists must be
strong enough to face the resistance by the institutions and structures which would

attempt to block their progress (Mertus and all,1994:230-1).

These gendered frameworks do not mean that all women would be placed into a
unitary view, on the contrary, gendered frameworks must acknowledge that women

view the world in diverse ways (Mertus and all,1994:230-1).

Two approaches to theorising about gender and human rights, which are the outsider
and the insider approach can be identified. The outsider approach involves a limited
range of participants examining the issue. They focus their examination on individual
acts that may constitute human rights abuses. Their approach involves an attempt to
isolate, not to link, the various inter-related factors which cause or contribute to the
occurrence of the abuse. In contrast to the outsider approach, the insider approach
allows to involve a more diverse group of women, including the ones closest to the
oppression, in examining the problem and defining it. The insider approach focuses
not only on the individual acts that may constitute human rights abuses, but also on the
complex, material circumstances and power imbalances that result in the act. The

insiders do not only consider the act, but also examine what happens after the act and
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the factors influencing the outcome. The strength of the insider approach lies in the
fact that it develops a gendered explanation for the abuse, rather than simply adding
gender to the discussion (Mertus and all,1994:219).

An integrated approach toward women and human rights should continue to reject the
efforts of the traditional human rights structure to isolate women in a separate realm,
and should continue to insist that social, cultural and economic rights which are very
mmportant for the advancement of women, be given the same importance as civil and
political rights. Women’s human rights activists must continue to call for the
expansion of traditional human rights categories, as well as emphasising the
intersectionality of all human rights. This requires the incorporation of an analysis of
the gender factor in all areas of human nights theory, development, and practice to the
framework. Such an approach necessitates the participation of a broader range of
women who are closest to the center of the insider perspective (Mertus and

all, 1994:233).

Some feminist scholars suggested a series of approaches for international human rights
laws. Most say that there should be a relationship between international human rights
and women’s human rights. Charlesworth sketched three feminist approaches that
might serve to recharacterise rights in order to make them more universally applicable

by better accommodating women’s pervasive experiences of injustice:

1. liberal feminism attempts to realise the equal treatment guaranteed by existing law,
and thereby discounts intrinsic differences between men and women. A problem
with this approach is that it fails to understand the structural imbalance between

men and women and the systematic nature of discrimination.

2. the goal of cultural feminism is to celebrate the differences between masculine and
feminine ways of reasoning. This approach may lead to marginalisation of women’s
rights because presenting them as different from men’s needs may induce the

response that they are less worthy of resources.

3. the purpose of radical feminism is to transform the masculine world where
inequality is based on systematic domination and subordination of women by men.

This approach is problematic strategically when it requires revolutionary change in a
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conservative community that is ready at most for evolutionary change

(Charlesworth,1994:63-68).

In an area of women and international human rights law, feminist scholars critique of
law is often associated with the liberal feminism. They emphasised that the sexual
equality will be achieved with equal treatment. This approach adopts the vocabulary,
epistemology, and political theory of the law as it currently operates.

Many feminists have pointed out that law is part of the structure of male domination.
Its hierarchical organisation, its adversarial format, and its aim of the abstract
resolution of competing rights to make.the law an intensely patriarchal institution. Law
in this case represents a very limited human experience only male point of view. The
language and imagery of the law underscore its maleness: it lay claims to rationality,
objectivity, and abstraction, characteristics traditionally associated with men, and is
defined in contrast to emotion, subjectivity, and contextualised thinking, the province
of women (Charlesworth,1994:65).

Some radical feminists argued that liberal view does nothing but support the
continuance of subordination of women and involves what we have been trained to do
for a long time namely not to see the invisible. But, what do the radicals suggest in the
name of making the international human rights to benefit women? They propose to
identify the policies and practices that contribute to the women’s inferior position in
different societies and insist that human rights law offer protection against them
(Charlesworth,1994:67).

Further, Charlesworth explained that "what is public in one society may well be private
in one another” but that, whether a matter is considered public or private, it is the
women’s domain that is constantly devalued. The public/private distinctions can be
perceived in at least two ways. In the first the public sector, where legal and political
order exist, is contrasted with the private sector of home and family, to which
regulation is deemed inappropriate. Charlesworth noted that this distinction is
gendered because women operate in the private sector, where abuses such as domestic
violence and degradation are invisible and unregulated by the law. The second is

similar to the public and private ownership. The public sector is constituted by the state
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and its agencies, and the private sector is composed of the vast array of non-state
activities. Some say that second distinction is more important since it is the state that
has to provide effective protection and remedies against human rights violations. |
International law doctrine now goes beyond the classical state duty not to interfere
with individual human rights, to hold state accountable for not acting positively to

ensure rights.

Moreover, international law now obligates states to use due diligence to prevent,
investigate, and punish systematic and egregious human rights violations between
private actors in mechanisms like CEDAW, and the Beijing Declaration. Nonetheless,
feminists argue that if women had been more influential in the development of
international law, they would have consiructed in more readily to reach violations of
human dignity that dominate women’s lives, such as domestic violence (Cook,1994:4-
6).

The problem of cultural relativity in human rights discourse

Respect for human rights fails to be universal. The current debate in international
human rights is mostly centred around the cultural relativity of the universal human
rights laws and their relativity within the context of East and West. The reasons for
this failure to enforce women’s human rights are complex and vary from country to
country. They include lack of understanding of the systematic nature of the
subordination of women, failure to recognise the need to characterise the subordination
of women as a human rights violation, and lack of state practice to condemn
discrimination against women. Moreover, there has been an unwillingness by
traditional human rights groups, in East and West, of the potential of international
human rights law to vindicate women’s human rights (Cook,1994:3).

Going back to the one of the most important question of cultural relativism, feminist
scholars from West and East must ask "how can universal human rights be legitimised
radically different societies without succumbing to either homogenising universalism or

the paralysis of cultural relativism" (Coomoraswamy,1994:46)? For human rights to be
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effective, they have to go beyond the normative, textual essence and become a part of
the legal culture of any given society. They must strike a responsive chord in the
general public consciousness with regard to political and civil rights of all persons. The
barriers to the implementation of human rights has two areas. First, the lack of proper
implementation of machinery to make the rights real in the lives of women is an
obstacle, as is women’s lack of awareness in the rights of machinery that would
empower them. The second and more formidable barrier is the refusal to accept the
values and of themselves: an ideological resistance to human rights for women

(Coomoraswamy,1994:47).

However, none of these will matter much, as it has been said earlier, if the human
rights values do not take root in the civil society like grass roots organisations; the
successful result will be hard to accomplish. What is the point of all these laws if the
people do not believe that killing 15 years old girl in the market area in the name of
honour and denying her life is not a violation of the most basic fundamental human
rights of all -the right to life? What is the point of all the Constitutional protection if
ethnic identity is an acceptable justification for reducing the status of women in

Honour Killings according the diverse cultural practices?

Maybe the most pressing question in the current international human rights debate now
is that whether the legal rights really offer anything to women. Women’s disadvantages
are often based on structural injustice and winning a case in court will not change this.
It may be that women should not be limited to talk about the rights, and encouraged
women to make rights talk their own and define it by their language. Thus, women

must be able to define their nights and their arguments in their own terms.

In other words, international human rights laws must be made more gender conscious.
International human rights and the legal instruments that protect them were developed
primarily by men in a male oriented world. They have not been interpreted in a gender
sensitive way that is responsive to women’s experiences of injustice. Critical
recharecterisation of international human rights will not be marginal, and
implementation of such rights becomes part of the general agenda of human rights
work (Cook,1994:10).
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The one of the current problems with the laws, practices, and policies is that they do
not allow for any questioning about the ways in which laws, cultures, or religious
traditions have constructed and maintained the disadvantage of women, or the extent
to which the institutions are male defined and built on male conceptions of challenges
and harms (Cook,1994:11). The innocence of believing that what shocks your
conscious will also shock the world is rather naive when it comes to the traditional

practices like Honour Killings, dowry killings or sati.

However if the academic scholars and civil society people fail to address the
importance of the cultural legitimacy of international standards is not taken seriously,
international human rights will not have sufficient legitimacy within particular cultures
and their traditions and their implication will be impossible at the domestic level, and
also in regional and international level as well. Therefore, internal discourse and cross
cultural dialogue must be stimulated on the issue of women’s legal status and rights
(Cook,1994:8-9). For feminists, equality is the other side of patriarchy. Since every
aspect of life seems to be infected by the gender bias and classification, equality will
only be achieved if is linked to social transformation of a very radical sort

(Coomaraswamy,1994:47).

The limits of state liability by omission

Violence against women denies the women the most basic right of all humanity; that
freedom need not to be earned an entitlement of all human beings, male and female.
Focusing on the gender equality only in the public realm maintains patriarchy in the
familial space.

In international human rights arena, the limits of state’s liability must be defined to
address the failures of the government. In theory, one could treat each violation as a
human rights violation but this in real life is next to impossible and such an absolutist
approach will trivialise the problem. Rather, the state must vigorously to prosecute

such violations, then it ceases to be a human rights violation. Most feminist scholars
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argued that they will not be comfortable unless state does its duty as active state agent

rather than simply condoning it.

There are two main problems with this approach. First, it fails distinguish domestic
violence from a range of other forms of violence that also systematically subordinate a
class of people. While the number of people claiming systematic violation and
subordination under the hands of private violent actors grow, the importance and value
of the human rights under the international law diminishes. Secondly, the effort to
distinguish a class of people meﬁtihg the special protection from the state, breaches the

umversality principle of the human rights concept (Roth,1994: 335).

Analysis

A more fundamental treatment of the skewed nature of international human rights
system would redefine the boundaries of the traditional human rights canon, rather

than tinkering with the existing model of supposedly non-discrimination.

In an international law context, domestic law signals that the subject matter is internal
1o the nation state, rather than to the international scrutiny and review by the
international human rights community. When challenged by international human rights
advocates, domestic violence within the domestic case or domestic sphere of the
international community, it is hard to analyse and more importantly scrutinise
(Marcus,1994:27). On the other hand, scholars must work with what we have, in many
cases some Conventions and Declarations introduces some responsibilities to the state.
Currently, the international law of state responsibility makes a state legally accountable
for the breaches of international obligations that are attributable or the imputable to the
state. In other words, only a state and its agents can commit a human rights violation.
Nonstate actors are not generally accountable under international human rights law,
but the state may be held responsible for related human rights violations. Modern
development of international human rights law through state adherence to multilateral
human rights conventions has enhanced prospects of state accountability, and women

may be able to turn these developments to their advantage (Cook,1994:21). The
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international human rights movement has used three distinct theories of government
accountability: government agency, government complicity through failure to act, and

government responsibility for the unequal protection of law (Cook,1994: 22).

Also feminists criticised current human rights approach. Feminists have argued that
overemphasising the human rights may even be detrimental to women. Women’s
experiences and concerns are not easily translated into the narrow, individualistic
language of rights. It overly simplifies complex power relations and their promise may
be thwarted by structural inequalities of power. The balancing of competing rights by
decision making bodies often reduces women’s power and particular rights, such as
freedom of religion or the protection of the family that in fact is used to justify the

women’s oppression.

However, no matter which path is chosen current status quo must be analysed and
challenged in international human rights law. the androcentric nature of human rights
law has only recently begun to be analysed. Why? One reason is that women have been
almost entirely excluded from the important human rights fora where standards are
defined, monitored, and implemented. Only recently women’s NGOs started to raise
their voices and acknowledge the particular disadvantages faced by women reporting
that women for a long time have been sidelined, ignored, and neglected. Another
reason may be that the comparatively radical, and vulnerable nature of the human
rights law within the international legal order has protected it from the internal critique.
A third reason may be the retarded impact of feminist movement on the study of legal

systems and international law (Charlesworth,1994:63).

Unfortunately, comparative and fact-finding statistical that could stand up public
scrutiny do not exist in many countries. Gathering such data has been difficult since
very few of the governments maintain systematic data on their criminal justice system
and many cases go unnoticed in the hospital emergency rooms. Case studies and
factual documentation are lacking and neither local women’s human rights
organisations and nor local human rights organisations (Roth,1994:338). Enough
statistical evidence on women’s human rights problems will help human rights

organisations to see the women’s issues as an integral part of their mandate.
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Theoretical approaches must be resolved and challenged to move on with the effective

strategies to combat violence against women:

1. considering when a equality paradigm is useful and when it is counterproductive in
addressing various forms of violence against women, and whether the focus should be

on equal treatment or special treatment,

2. overcoming the state-centered tradition of international law with revised notions of
state responsibility and confronting the private/public distinction as a barrier to

effective international action against gender based violence,

3. determining whether these .problems are best addressed by elaborating binding
international legal instruments with formal systems of provision or by promoting
cooperation among governments through giving visibility to these issues as common

problems of crime control or social policy,
4. making international law use for internationally and nationally,

5. strengthening existing enforcement mechanisms and developing new ones to address

human rights violations of particular concern to women,
6. increasing the feminist presence on human rights bodies,
7. using existing procedures to greater effect,

8. a more effective use of reporting procedures under the various UN human rights

treaties,
9. creating one’s own jurisprudence,
10. using international procedures (Byrnes, 1994:215-219).

To attain a more gendered human rights laws internationally, drafters and feminist

scholars alike must set specific goals such as:
* to review the progress of women’s human rights and identify the challenges

e to recharacterise internationally protected human rights
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e to guarantee specific human rights of women

e to make international human rights law more effective for women

Brief analysis of the 54" Session Of Commission On Human

Rights on women’s human rights

Up until the 4™ week in Geneva, during the 54™ Session of Commission on Human
Rights, many words have been spoken by the delegations but few of them included
" violations of women’s human rights.!? Although over and over again it has been
heavily emphasised that this was one of the years that actually women’s problems and
their existence were acknowledged by the participants, it seems that mainstreaming the
gender issues into many United Nations mechanisms have a long way to go. Women’s
NGOs role as a catalyst in introducing women’s human rights violations and passing
resolutions unfortunately are not very successful since they failed to penetrate into
mainstream human rights arena. Thus, a big task awaits the feminist scholars in
international community. Fact finding and gender monitoring mechanisms are needed
to reconceptualise the international legal framework with the equal participation of
grass-roots people. Often, the need for gender mainstreaming and the inclusion of
gender based persecution along with gender sensitivity training all throughout the
United Nations and the legal mechanisms as well as all bodies of law enforcement
services were emphasised. Gender neutral usually means gender blind, therefore,
Special Rapporteurs must thematically incorporate gender sensitive information and

attitude into its mandates and reports.

In an area of fact-finding about women’s issues, the importance of healthy gender

segregated data and lack of it was stressed as well as the lack of women in various

12 1 decided to add this section after conducting an 9 weeks long internship at the 54® Session of
Commission on Human Rights. It has been an invaluable experience for me and I believe this section
will uﬁdate the reader extensively.
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bodies of United Nations. Claudia Moreno of World Health Organisation (WHO) said
that she would rather settle with no data rather than bad data- most of the data about

the South come from the North and biased and politically articulated.

Engaging both sexes into the women’s human rights movement and linkage between
CSW and CHR is a new accomplishment and became real mostly due to new High
Commissioner On Human Rights Mary Robinson and needs further emphasis and
encouragement from both NGOs and Governments. High Commissioner also said that
unique and pioneering characteristics of the Special Session during the 54™ Session of .
. CHR and the debate took place during the Session must be celebrated as a further
success in the issue. She frequently highlighted that Radhika Coomaramswamy’s
presence as Special Rapporteur on Violence Against Women was a success for the
women’s movement and NGOs were mainly responsible and played a catalyst role on
the development of women’s human rights. Referring to the 42nd session of CSW
frequently, she pointed out the importance of the link between CSW and CHR, gender
based persecution and substantial focus on the illumination of the gender concept in all

treaty bodies of UN.

On a slightly different note, Gallagher reminds u§ that The Special Rapporteur On
Violence Against Women neither must be overburdened by unnecessarily broad range
of spectrum for her mandate nor be made into watchdog for other Rapporteurs or
others. But she must play a bridge between women’s mechanism and mainstream

human rights mechanisms.

According to some feminists like Georgina Ashworth, now is the time to break down
the nature of violence against women all throughout the world to understand the
nature of the violence better. For example, notions like marital rape which have been
recognised in the West, are waiting to be defined in the South. On the other hand
Roxanna Carillo of UNIFEM said that if the international community wants to find a
remedy to the violence against women, it has to treat the issue holistically and

approach to the issue from many avenues.

Women in Rwanda and former Yugoslavia have suffered tremendous hardship, rape,

other forms of torture, violence, and all forms of cruel, inhuman, degrading treatment.
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Even though women refugees and displaced persons are suffering very badly, gender
based crimes are not recognised in many facets of humanitarian law. When non-state
actors take up arms and exert violence against women in addition to the violence from
state actors, women have nowhere to turn in international legal community. There are

no remedies to punish these actors.

Therefore, the Item 12 on gender mainstreaming and violence against women will be
on the agenda next year in the 55" Session of CHR. Hopefully, these violations will be
discussed addressed there. Moreover, In Rome last June, women presented their case
in a strong manner to effect the protocol of International Criminal Court and lobby for
the inclusion of gender in all sections of crime. ICC must have a language which is
gender sensitive and language must be clearly spelied out in the statute. Further
comment on the women’s issues in the last body of the international community before

we enter the next millennium awaits to be done. 13

13 1 can not emphasise the importance of following and participating at ICC strong enough in these
pages. This is true for all the academicians from different disciplines and professionals in the
workforce and for the students of all disciplines. We cannot afford not to do it!
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INTERNATIONAL HUMAN RIGHTS LAW

After dedicating so many pages to the instruments of international human rights, one
must examine women’s place in current international human rights arena to grasp their

current status and foreseeable solutions to eliminate the gender bias.

The structure of international relations is formed by the construction of the liberal
state. This structure presupposes the will of its subjects in instituting the legal order
without reference to a natural normative order while simultaneously binding itself to
the legal order as constituted. Thus international law adopts the social contract
discourse of the liberal state, and its values as well. Within international law, states are
individuals in a position of equality, freedom, and independence towards each other.
International society can thus be viewed as a blown up liberal state that legislates
accordance with liberal humanistic values and that accepts as part of such a contract
those values that refer to the essential dignity and freedom of human beings
(Romany, 1994:87).

Even though human rights law has a liberal character, it does not emancipate women
from patriarchal formulations of the law and therefore male supremacy must be
exposed to reconstruct international human rights law with a much more sound
feminist perspective (Romany,1994:87). Feminist critiques insist that international
human rights law has served to silence voices of women’s experience through its

expertise in ordering and organisation.

Concentrating on the two prominent aspects of international human rights law, namely
objectivism and formalism, inherent in human rights legal thought, feminist theory
engages in deconstructive and reconstructive critique. Feminist critique of international
human rights law reveals an understanding of an understanding of how the constitution
of law and the constitution of masculinity may overlap and share mutual resonances.
Thus, international human rights law is a site of struggle and a forum for alternative

visions and accounts (Romany,1994:88). In conclusion, law comes out as a
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progressive and imprescriptible growth over a large grey zone separating emerging

social values from the well established legal rule (Romany,1994: 89).

The use of international procedures is one of the ways to form pressure on the
governments or others in a broader political strategy. International standards and
procedures may be used by women’s human rights advocates to improve women’s
position throughout the world in a two way road concept. First is by going
international one can place pressure on the state concerned to respond or even to move
international actors to address the systematic problems or situation in individual states.
Second is by bringing international back home, in other words, using international
standards and case law to support one’s claims in the national arena, whether in a
judicial, legislative, or executive context. Although international human rights law is a
masculinist discourse and all claims, within the current instruments, may not be
addressed under the human rights framework- even in the women’s mechanisms,
nonetheless it may provide some assistance and opportunities in the international

human rights community (Byres,1993:52).

In past human rights practice, NGOs did not address the human rights violations in the
private sphere, either. International human rights law has proved to be short of
enforcing women’s human nights, and addressing the disadvantages and injustices
experienced by women solely because of their gender. In this sense, respect for human
rights cannot be claimed to be universal(Cook,1993:231).

The reasons for the failure to enforce women’s human rights are complex, and may
vary according to the country under consideration. These reasons include the failure
to understand the systemic nature of the subordination of women; the failure to
recognise the need to define the subordination of women as a human rights violation;

and the failure of states to condemn discrimination against women(Cook,1993:231).

Another contributing factor has been the unwillingness of traditional human rights
groups to focus on violations of women’s rights, and the failure of women’s groups to
fully understand the potential of international human rights law to vindicate women’s
rights. The international actors of various NGOs like Amnesty International and
Human Rights Watch are yet to do so (Cook,1993:231).
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International human rights law has been described by the leading scholars as "... is
state-based, negotiated berween states, even though its purpose is to benefit the
defined groups such as family. Therefore, human rights abuses are considered
violations of the state party under various human rights instruments”

(Butegwa,1993:13).

International law is not a gender neutral theory, it interacts with gender-based
domestic violence laws and social structures of any given society separating men and
women in two spheres of existence: public and private. This bias, unfortunately,
embedded in the social structure and goes unchallenged and seen as "natural". For a
long time state responsibility is understood as something that states commit, this has
expanded to systematic failure of the states to prosecute private acts of human rights
violations of the state as well. "Non-prosecution of the crimes of private individuals
becomes a human rights issue only if the reason for the state’s failure to prosecute can
be shown to be rooted in discrimination along prohibited lines, such as those in Article

26 of the ICCPR" (Thomas, 1993:42).

So far it has been widely argued that violations against women in the private sphere is
not within international human rights instrument’s mandate. However, there is no
justification for this argument. "The obligation of each state party to any human rights
instrument is to ensure that all individuals within its jurisdiction enjoy the rights defined
in such instrument. If the basic rights of any groups are systematically violated, as in
the case of women almost in every country, the state should be held responsible
(Butegwa,1993:14).

Legal responsibility for states indicates liability for the breach of law. On the other
hand, accountability is given a different perspective as "... a wider concept that
requires the states to explain an apparent violation and to offer an exculpatory
explanation if possible”. State responsibility, a fundamental principle of international
law, provides that state is legally accountable under customary international or treaty
law (Cook,1993:40).
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In recent times the international law of state responsibility for human rights violations
has evolved significantly. My argument of domestic violence as a torture issue in this

thests is a case in point for this evolution.

According to Thomas and all, the four interrelated factors caused the exclusion of

domestic violence from the international human rights practice,

1. Traditional concepts of the state responsibility under international law and practice,

or the role of public/private dichotomy in international law,

2. Misconceptions about the nature and extent of domestic violence and states’

responses to it, in other words viewing intimate violence as a personal issue,

3. The neglect of equality before and equal protection of the law without regard to sex

as a governing human rights principle

4. The failure of states to recognise their affirmative obligation to provide remedies for

domestic violence crimes (Thomas and all,1993:40-1).

Jus cogens

Jus cogens in the modern international law means that the existence of fundamental
legal norms from which no derogation is permitted. It imports notions of universally
applicable norms into the international legal process. A formal definition of jus cogens

can be found in the Vienna Convention on the Law of Treaties Article 53:

"a peremptory norm of general international law is a norm accepted and
recognised by the international community of States as a whole as a norm
Jrom which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character”

(Charlesworth and all, 1993:63).

It is not only a controversial concept in itself in the human rights community; it is also
challenged by feminists as masculine form of reasoning and how jus cogens doctrines

indicates the gendered origins. In Charlesworth and all’s article, it was stated that jus
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cogens norms reflect a male perspective of what is fundamental to international society
that may not be shared by women or supported by women’s experience of life since
fundamental aspirations attributed to communities are male and the assumptions of the
scheme of the world order assumed by the notion of jus cogens are essentially male
(Charlesworth and all,1993:67). Genocide, slavery, murder, disappearances, torture,
prolonged arbitrary detention, and systematic racial discrimination are the norms

relating to the jus cogens.

However, discrimination on the basis of sex, even though sex discrimination on the
basis of sex is more unjust and widespread, and being female is hazardous from before
birth considering the sex-segregated abortions all over the world. The mass evidence of
violence against women on the basis of their sex does exist, however there is hardly
any evidence of any kind of response from the international community. One of the
main task of feminist theory in international relations including international human
rights law is the revisiting the doctrines and re-thinking them from the socially
subjugated perspective in order to achieve a more universal feminist Jus cogens
(Charlesworth and all,1993: 68-72).

Feminist analysis of law

Feminist analysis has only just begun in international law. The reasons as to why
gender has not previously been an issue in international law are various. One of them
is that there are a very few women scholars and practitioners of international law, the
discipline is dominated by men scholars and practitioners. Another reason is that the
abstract nature of the concepts and subjects of international law make it seem that they
do not impinge directly on women’s lives. Another contributing factor is the emphasis
modern international law discourse places on the significance of differences of race,
culture, and nationality, which results in lack of interest in gender as another significant
variable. The generally positivist or realist approach in international legal theory does
not welcome feminist inquiry, thus further isolating gender issues. Finally, international
law deals with matters of real decision-making power, such as war and peace, and this

has made it a male preserve (Charlesworth, 1993:2).
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“The oppression of women is universal, but the oppression is established and
maintained in many different ways.”” This means that the feminist analysis of the
international legal system must pursue a more comprehensive and detailed approach
than is necessary in a purely domestic context. There is no one simple version of the
story of women’s domination worldwide, therefore the range of cultural, national,
religious, economic, and social concerns must also be taken into account. Chandra
Mohanty comments that ‘“Women are constituted as women through the complex
interaction between class, culture, religion, and other ideological institutions and
frameworks. They are not ‘women’ -a coherent group- solely on the basis of a

particular economic system or policy’” (Charlesworth:1993:4)

Even if the liberal version of international law is accepted, and a feminist empirical
method is applied to it, the revealed fact is that it has not worked to the advantage of
women. Women are almost totally excluded from intemational law-making fora, and it
is a fact that the UN itself has a long record of discrimination against women staff
members. The limited body of law and institutions concerning women’s rights are
marginalised from the mainstream of human rights. The UN, by creating specialised
mstitutions and instruments for responding to women’s concerns, has contributed to
the expression of women’s concerns internationally through these vehicles, but at the
same time, these have been used as a reason to exclude women from the mainstream of
human rights. The critiques of marginalisation of CEDAW may be a witness for this
point. The result has been that mainstream human rights bodies have tended to ignore
the application of human rights norms to women. In addition, the structure and
institutions of women’s human rights law are more constrained compared to the more
generally applicable laws since they have weaker implementation obligations and
procedures, their institutions are under-resourced, the reservations of states to these
instruments, and the failure of states to fulfil their obligations under these instruments

are more easily tolerated (Charlesworth,1993:6).

Unlike the issues of racial and cultural discrimination, issues of gender discrimination
are very rarely studied on an international plane. The first step that has to be taken is
to simply document the thoroughgoing disadvantages women face in the present

structures of international law. But, simply adding women to the existing structure
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does not solve the problems by itself, therefore, the foundations of the international
legal system have to be questioned. ‘“Patriarchy is not a temporary imperfection in an
otherwise adequate system, it is a part of the structure of the system and is constantly
reinforced by it”’(Charlesworth,1993:7).

International human rights does not promise much to women, since most of its
formulations are based on ‘‘what men most fear will happen to them’. The current
international legal order is committed to the concept of the state at its base, and any
feminist analysis must pay attention to this fact. Previously, feminists had viewed the
state as a neutral institution, and believed that it could be persuaded to accommodate
women’s interests. But, this did not work out, and therefore, a new understanding of
state, primarily in a national context, had to be developed. Some argue that the state
and its major institution, the legal system, are a direct expression of men’s interests.
Others view the state as not a single set of interests, but rather as a social process
which has its own complex set of power relations and issues which include gender.
States sustain gendered hierarchies in national contexts and this is reinforced on the

international arena (Charlesworth,1993:8).

Rebecca Grants notes that ‘““Women experienced the effects of wars and other
manifestations of state conduct. But it was left to men -citizens of the state- to
formulate policy for dealing with other states.”” The distinction between public and
private spheres which is at the heart of the traditional notion of the state, has found its
reflection in international law and international legal doctrine. This is the case with the
UN Charter which distinguishes the public province of international law from the
private sphere of domestic jurisdiction. The acquisition of statehood or international
legal personality confers ‘“‘public’” status on an entity with consequences, such as for
jurisdiction, representation and ownership. The law of state responsibility distinguishes
public actions for which the state is accountable, from private actions for which it is

not accountable internationally(Charlesworth,1993:10).

International human rights law is regarded as radically challenging this traditional
distinction, but even its target is public violations rather than those which are not
directly connected to the state. The public/private distinction has been studied, but not

its implications for women. The public/private distinction sustains women’s oppression
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on a global level. An example is the traditional doctrine of state responsibility which
regards injuries women suffer as outside the scope of international law. International
human rights law gives international status to individuals, but the core of human rights
are defined as protecting the individuals from public actions. This does not mean much
since the oppression of women occurs within the private realm, and particularly within
the family. ““As in domestic law, the non-regulation of the private realm legitimates
self-regulation,  which  translates  ultimately into  male  dominance™

(Charlesworth,1993:10).

Feminist - critiques of the state have never considered the prospect of women taking
over state power, instead they deal with new conceptions of power. If a feminist state
were possible, its goal would be the eradication of the cultural distinction which is the
basis of women’s exclusion from power: ‘the gendered public/private dichotomy’. It is
sometimes assumed that the feminists aim at the eradication of the state, but it is a fact
that even if the existing state structures are eradicated, patriarchy flourishes again. It is
observed that women are usually in a significantly worse position in times of state
crisis, as evident from the case of Bosnia-Herzegovina. If the state as a patriarchal,
hierarchical, militarised entity is transformed, this would necessitate the revision of

many principles of international law (Charlesworth,1993:11).

Mona Harrington envisages a feminist international law as involving “‘an outgoing
formulation of rules responding to the particular shape of problems as they arise,”
The rules are ““devised democratically, rather than a more abstract, universal set of
prescriptions created by sovereign states. A feminist state may indeed blur the present

demarcation of domestic and international jurisdiction’’(Charlesworth,1993:11).

Thus, feminist analysis of international law has two major roles. The first one is
‘‘deconstruction of the explicit'and implicit values of the international legal system, and
challenging their claim to objectivity and rationality because of the limited base on
which they are built’”. It is also necessary to investigate the exclusion of women’s
human rights issues from international law, such as the exclusion of violence against

women from international human rights violations(Charlesworth,1993:13).
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Men have been dominant in the production, investigation, and organisation of
knowledge in all disciplines, and this knowledge has been named as human knowledge.
This fundamental bias has never been questioned for generations, and when feminists
began to question it they were regarded as fanatics. This has placed the feminists in
““the position of outsider, radical, rebel””. Being a part of the established readily brings
legitimacy. But, feminists are challenging the established, they are outsiders and are
often dismissed as proponents of ‘single issue’ positions. Their legitimacy is
questioned, their professionalism is challenged, their projects are always designated as
feminist, contrary to the mainstream which is never named as

‘masculinist’(Charlesworth,1993:13).

The reconstruction of a truly human system of international law is a more difficult
project. It includes changing the conceptual foundations of the discipline, and making
gender a fundamental category of analysis. International law is premised on the

distinction between the domestic and the international (Charlesworth,1993:12).

Feminist analysts of international law are still at the stage of understanding the
pervasiveness of the gendered aspects of the world, they are still developing new ways
of theorising, they have no historical experience of power to draw in their
reconstruction, and no experiment to test the success of their theones. Therefore, at
this stage, deconstruction and reconstruction are difficult to separate. Elizabeth Gross

observes that

““...all feminist theories are subversive strategies. They are ‘‘forms of
guerilla warfare, striking out at points of patriarchy’s greatest weakness, its
blindspots.’’ They reveal the *‘partial and partisan instead of the universal or
representative position’’ of patriarchal discourse.’’ (Charlesworth,1993:13)

This explicit nature of feminist projects has some positive contributions such as
promoting solidarity among women, but at the same time it means that engagement in
such projects brings with it an outsider role. This further means that even progress is
achieved, women are still excluded from the mainstream and they remain at the
margins. Mainstream organisations may allow feminist activity as a result of intense

criticism, but they are careful about strictly isolating these activities so that they cannot
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affect the core philosophy of the male-dominated organisation, like the current view of

CEDAW by insiders of Geneva headquarters.

The implications of all these observations for feminist international lawyers are the
following. First, their task requires energy and perseverance and a willingness to run
the risk of alienating the mainstream human rights advocates and scholars. Feminist
analysis of international law is at a very early phase, therefore it is particularly
vulnerable to the disapproval of male establishment. There is an acute need for
networks for feminist international lawyers. Second, they must resist marginalisation.
Developing a specialised women’s branch of international law would leave the
international legal system unchanged, therefore they must work to change the core of

international law and its institutions (Charlesworth,1993:14).

There are, generally, two approaches to the analyses of the public/private distinction in
international law. The first approach argues that public international, and particularly
human rights theory, is flawed because it is not universal; it excludes the private sphere
from its scope. Another approach is to argue that international law does not really
exclude the private, but rather uses the public/private distinction to avoid addressing

women’s issues (Engle,1993:143).

The first approach takes for granted that public international law in its present form
cannot enter the private sphere. Therefore, for women to be included, international

law must be reconceptualized in order to include the private.

The second approach assumes that doctrinal tools are present in international law to
accommodate women. The public/private dichotomy is seen as both irrational and
inconsistently applied. It is held that the human rights regime and states do enter the
private sphere, for example, through regulation of the family, or the ability to impute
the states the acts of non-state actors in disappearance cases. A state’s failure to
protect rights in the private sphere is claimed to be indistinguishable from direct state
action. It is pointed out that the human rights regime applies a double standard when
women are in consideration. For example, in cases of certain forms of private
violence, such as cannibalism or slavery, the international legal regime would not

argue for non-intervention (Engle,1993:144).
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Many women’s rights advocates have applied the first critique to a number of areas. It
has been initially deployed in domestic law by Nadine Taub and Elizabeth Schneider,
and in the international arena by Noreen Burrows. Hilary Charlesworth has applied it
to the right to development. Rebecca Cook has set forth arguments concerning the
essentiality of private rights to women’s equality, while confronting the states’
reservations to Art. 16 of the Convention on the Elimination of All Forms of
Discnmination Against Women (Engle,1993:144). Some others have adopted the
second approach. Frances Olsen deployed this critique in US domestic law, and Riane
Eisler set it forth in the international setting. Catharine MacKinnon has applied it to

her work on torture.

Women’s rights advocates often oscillate between the two critiques as the following
examples will illustrate. Hilary Charlesworth, Christine Chinkin and Shelley Wright
refer to the argument that state power is not exercised in the private realm as ‘‘myth”
and as an ‘‘ideological construct’. Moreover, some women’s rights advocates may
adopt a somewhat different position than the ones described. For example, Rebecca
Cook, by proposing the use of international legal doctrine regarding non-state actors to
address women’s issues, suggests that international law does not in fact exclude
everything that is placed under the private sphere. Catharine MacKinnon accepts a
classical paradigm that would exclude women by assuming that individuals are
excluded from international law. Shelley Wright presents both approaches. She
generally argues that the public/private dichotomy is false, but at the same time, she
maintains that because of the public/private distinction in international law, women’s
status as subjects is highly questionable. This oscillation stems from the two-sided
attempt to acknowledge that women have been excluded from much of international

law, and to maintain that the exclusion is not essential to international law

(Engle,1993:145).

Focusing too much on the public/private distinction dismisses the part of women’s
lives which fall under the “‘public,”” and it also assumes that ‘‘private’ is bad for
women. Such focus fails to recognise that “‘private” is a place where many have tried

to be, and that it might ultimately afford protection to women(Engle,1993:145).
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The basic assumption is that international law cannot accommodate women because it

excludes the private sphere. Feminist analysts of international law complain that

international law has excluded the private sphere, however what they really mean is

that it has excluded women. Paradoxically, they are often the ones who attach the

label ““private’ to women’s activity that they see as omitted (Engle,1993:146).

The critiques of the public/private dichotomy have contributed positively to thinking

about women’s human rights in the following ways. They:

help us understand the role that public/private ideology and practice have played in

women’s exclusion from large parts of international law,

require us to explore where most women in the world actually spend most of their

lives,

make us more critical of the role that states play in the subordination of women by
showing how municipal law regulates the lives of women, even in the private

sphere,

break down the distinction between action and inaction by showing that even if a
state does not directly contribute to the situation, by refusing to intervene, it may

still have a role in the perpetuation of the situation,

help us better understand violence against women, and the multiple ways and places

in which it occurs often systematically,

force us to critically examine the meanings of culture by drawing attention to the

gendered way that culture gets deployed (Engle,1993:147-8).

There are also disadvantages concerning the critics which are the following.

Focusing so much on the ideology and on women’s lives in the private realm has
reified both the public and private spheres. Even as the distinction has been
collapsed, still the categories are treated as though they really mean something, and
as though women really live in the “‘private” gpg nged protection of international
law there, ‘ '
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Critiques make it seem that the unregulated private is something necessarily bad for

women. At least it is rarely taken into consideration the ways in which privacy is
seen by some women to offer them protection. There are many such examples
relating to women’s sexuality. It is widely believed that the language of privacy and
sketching out zones of privacy are women’s best shot at legally theorising women’s
sexuality. An example is the First Amendment in US legal jurisprudence which has
been used to a similar end,

The critiques have often prevented women who claim not to want the regulation or
protection of international law from being taken seriously. Arguments about culture
get transformed into arguments about the private, and women’s rights advocates
often treat these arguments as though they are another manifestation of the
mainstream legal regime’s exclusion of the private or women. As the outcome of
such an approach, advocates either ignore those women who defend practices they
see as an important part of their culture, or assume that such women are replete

with false consciousness,

The critiques often show the private as bad in general, it comes to represent the
marginal, in this case women marginal to international law. It is assumed that
international law is where the powerful spend their lives. However, this is not the
case with the discipline of international trade which tries to stay on the margins
where transactions are engaged in freely. Just as women try to get inside

international law, those who engage in transactions often want to be free of the law,

Being too much concentrated on women’s marginalisation keeps women from
asking what is international law. What is expected of it in terms of women’s rights,
and why do women want to be a part of it? The only concern is over being
included, and this leads to the assumption that the doctrine is good. The only
critique of women is that they are not part of it (anle,1993: 148-51).

The strategy shoyld be continued to deploy the collapsing critique as long as states and
those participating in the international legal regime continue with forma) resistance to
including issues involving the private gphere. It should be used in & way that insists. .
thos¢ wQuan’a isaues a0t be placed outside the scope of international law. But it is a
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fact that just being within the scope of international law does not provide normative

answers. “‘Finding “‘rights’” does not give solutions.”” (Engle,1993:148-51).

State jurisdiction vs. international jurisdiction

It is noted in Article 2(7) of the United Nations Charter that:

“‘Nothing contained in the present Charter shall authorise the United Nations
to intervene in matters which are essentially within the domestic jurisdiction of
any state or shall require the Members to submit such domestic matters to
settlement under the present Charter; but this principle shall not prejudice the

application of enforcement measures under Chapter VII.’* (Walker,1993:173).

Article 2(7) of the UN Charter governs only the competence of the UN, and thus, it
does not prevent intervention in the domestic matters of states by other states. Such
intervention is governed by a general principle of international law, namely the
principle of non-intervention which is seen as an essential attribute of state sovereignty.
The reason behind the inclusion of such an article in the Charter was to ensure that the
UN did not have unfimited authority to interfere in its members affairs

(Walker,1993:174).

The scope of Article 2(7) is decreasing as the number of areas subject to regulation by
international law is increasing, as evident from the prevailing interpretations of the
article. In particular, human rights and self-determination prove to be good examples

of the decreasing scope of the article.

With regard to human rights, after the adoption of the UN Charter and the two
international covenants on human rights, it has become impossible to claim that human
rights violations are matters within states® domestic jurisdiction. Today, it is generally
recognised by the international community that the issue of human rights falls within
international jurisdiction, and therefore within the competence of the UN organs
(Walker,1993:179).
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The view that violence against women in the home is a private matter, has been
abandoned in some areas of the law, however, effective enforcement of the law relating
to the issue is still lacking. “The public/private distinction in Western national legal

systems is gendered. It affects man and women differently”” (Walker,1993:183).

The notion of a valid distinction between public and private rests also upon the concept
that ““so long as the law does not interfere, autonomous individuals interact freely and

2

equally.”” This concept is based on a presumption of initial social equality between
individuals which lacks in the Western society. This non-existence of initial social
equality is the precise reason for the powerlessness of women in the private realm, and
the failure of attempts to achieve equality in the public realm through the application of
gender-neutral anti-discrimination laws. Redressing existing power imbalances
requires the consideration of the pre-existing power relations between men and

women, gender-neutrality by itself is not enough (Walker,1993:185).

The purpose behind Article 2(7) is to delimit a sphere of activity which is not subject
to international law, and therefore, to ensure that the UN did not intervene in the
domestic matters of its members. The article embodies the public/private distinction in
international law. Thus, the concept of domestic jurisdiction is the reflection of the
public/private distinction within the international legal sphere. ““The public/private
distinction is gendered at the domestic level and...at the international level ™
(Walker,1993:187).

The narrowing of the scope of Article 2(7) has proved to be short of placing women’s
issues under international jurisdiction, or enabling positive action on the part of the
UN. It has had only limited impact; traditional human rights law covers a number of
harms suffered by women in common with men, and with the entry into force of
CEDAW, the issue of sex-discrimination has entered the public international realm.
The traditional formulations of international human rights law and the right to self
determination do not take women as a class into account. Although, its scope is
reduced, still the private sphere persists, and the outcome is the relegation of women
to the private sphere of domestic jurisdiction, and thus, excluding their issues from the

scope of international law (Walker,1993:192).
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Systematic violence against women is generally considered as a customary or a private
matter, and therefore, it does not give rise to international condemnation. If someone
is murdered because of his politics, the international community would respond by
condemning it, but if someone is murdered because she is a female, then the
international community ignores it on grounds that it is a cultural tradition

(Walker,1993:193).

The exclusion of violence against women from traditional formulations of international
human rights law is also evident in the Convention Against Torture. The Convention
covers violence that is perpetrated by the state or by an agent of the state. However,
although women may also suffer due to violence perpetrated by the state, mostly
violence against women occurs privately, and this means that it is outside the scope of
the convention, and outside the responsibility of the state under international law.
Therefore, it has a private and unregulated status under international law. States
cannot be held responsible under international law, but indeed they are responsible for
maintaining such legal and social systems in which violence, both physical and mental,
is endemic (Walker,1993:194).

The expansion of the scope of international law has not resulted in the inclusion of
issues of particular relevance to women. The private sphere which is unregulated by
international law, still persists, and covers many areas of state activity and inactivity
which have a particular impact on women. International law is based on an
androcentric point of view which does not allow women to become distinct subjects of
international law. The existing international legal norms which affect individuals are
assumed to apply to all people, but they do not take into account the different
experiences and oppression of women. Thus, this attitude enables the international
legal system to regard issues relevant to women as private matters, and to place them

outside the competence of the UN by means of Article 2(7) (Walker,1993:195).

There are two possible alternatives to solve this problem. The first way is to abandon
completely the concept of the public/private distinction at the international level, at
least in so far as the UN action is concerned. The distinction serves the purpose of
preventing abuse of weaker states by stronger ones by preventing them from
interfering in the internal affairs of others, but this argument is less valid when the UN
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action is under consideration, since it at least requires collective action. However, this
does not totally invalidate the prospect of abuse of power by the UN, given the
Western and developed country domination of the Security Council
(Walker,1993:195). The other alternative is developing international legal norms which

recognise issues of specific relevance to women.

The state has an affirmative duty to protect and assist the family, and support
especially mothers and children. The relationship between the state and the family is
based on the notion of privacy, meaning that the state stops at the door of the family
home. Unless it is clearly criminal, whatever happens inside the home is the family’s
own business. Even if there is a criminal abuse, and even if the state is called to
intervene, if it does not, it would not be held liable for its failure not to intervene. This
means that the weakest members of the family who are women and children, have no

one to protect them against the stronger who are men (Stark,1993:32).

States have obligations to protect women’s human rights under customary
international law, and they have committed themselves to the protection of these rights
through membership of international human rights conventions, including the
Convention on the Elimination of All Forms of Discrimination Against Women.
However, they fail to fulfil their obligations, and this failure can be directly attributed

to the executive, judicial and legislative organs of states (Cook,1993:93).

““The denials of rights that states permit women to suffer in their private relationships
are an important part of the total subjugation of women. “Women’s human rights need
to be defended both when their violation originates in state action and when in private
action. It will advance women’s rights to address violations that occur both as a result
of direct state action, and through state responsibility for the conduct of non-state
actors. Remedies for violations of rights of both kinds can be pursued one after
another, and if the pursuit is not successful in one area, it may be in the other. The
identification of violations of women’s rights in both forms -by organs of state and by
conduct of non-state actors for which the state can be shown accountable- are not

alternatives of each other, but they are complementary goals (Cook,1993:94).
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Customary international law

I. State Agency

A state may by law entrust the exercise of governmental authority to legal persons that
are private persons, and when the private person in concern undertakes conduct in
reliance on that authority, the conduct is attributable to the state. For example, when a
state entrusts its human rights responsibility in whole or in significant part through
institutions that have a legal status distinct from the organs of the government such as
hospitals and educational institutions, violations of human rights will be attributable to

the state.
11. Due Diligence

Although a state is not responsible for harm caused by non-state actors, it is obliged to
use due diligence to prevent the use of its territory by non-state actors in ways that
cause harm in other states. If private agencies in a state use their resources to cause
international human rights violations in another state, then the state in which the
particular private agencies are, has a duty of due diligence. For example if a
prostitution ring forces women from other countries to prostitute, then the state in
which these women are forced to prostitute, has the duty to employ its immigration

and criminal law systems to prevent international trafficking in women.
1. State Complicity

A state may fail to observe its duty of diligence, but this is legally distinguished from
the state’s responsibility arising through actual complicity in conduct by private
persons that harms another state, although in some instances it is very difficult to draw
a line between the two. State responsibility through complicity requires evidence
showing that the state has sponsored or adopted private behaviour causing

international harm as an instrument of state policy.

A recent example is the rape of women belonging to different ethnic groups by soldiers

during the armed conflict. There is evidence that political and military leaders have
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authorised their military personnel to commit these rapes, which indicates that national

authorities are responsible through complicity (Cook,1993:97-8).

State responsibility for non-state actors under treaty law

1. The Scope of State Responsibility

A state may be responsible for its failure to provide legal protection to individuals
against private action that denies individual rights protected by treaties. Criminal law
provides for the punishment and deterrence of private persons whose actions against
victims threaten the well-being of the community. If the state refuses to employ the
state’s protective power of individuals through its police and criminal justice system, or
denies individuals access to self-protection through resort to the civil courts, the state

may be considered to have violated its treaty obligation to protect human rights.
II. Principle of Effectiveness

The Vienna Convention on the Law of - Treaties stipulates that ‘A treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose™. It is
presumed that the states parties shall act in good faith and this justifies the conclusion
that they intend treaties to be effective. While interpreting the treaty, tribunals may
find meanings to advance the goals of the treaties, or find implicit structures of
enforcement that states are bound to provide for the purpose of making treaties

effective in practice. State failure to provide such structures will constitute violation.

Regarding treaty interpretation, a competing theory is minimum derogation of state
sovereignty. This principle implies that parties intend to minimise their concessions and
maximise their acquisitions. It may hold for trade or commerce treaties, but it is not
possible to apply such a principle to human rights treaties whose effectiveness require
interpretations that broaden the obligations accepted by states parties. So, in human
rights treaties, the principle of effectiveness may prevail over the principle of restrictive

concession of sovereignty.
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II1. General Undertakings

International human rights conventions mostly begin with a clause which states the
level of observance demanded of parties. The statements may point to different levels
of commitment. An undertaking only to ‘respect’ rights is minimal. The states may
merely make encouraging pronouncements without really employing institutional
enforcement. An undertaking to ‘pursue’ objectives may have complementary
provisions such as ‘by all means’, ‘by all reasonable means’, or ‘by all appropriate
means’. But, an undertaking to ‘ensure’ rights requires positive acts or restraints by

states.
V. The Guarantee of the Elimination of All Forms of Discrimination against Women

Even if the states parties to human rights conventions are not responsible for
complicity, they are obliged to exercise due diligence to prevent, investigate and punish
violations. The modern human rights conventions provide general protection against
discrimination on grounds of sex. Ilan Brownlie observes that other than traditional
treaty law, customary international law establishes the principle of non-discrimination
applicable at a minimum in matters of race and sex. States parties to human rights
conventions undertake to afford protection against discrimination on grounds of sex,
and to exercise due diligence to afford effective protection through instruments of state

power, such as police services and the courts.

States parties to the Women’s Convention agree ‘‘to pursue, by all appropriate means
and without delay, a policy of eliminating discrimination against women...,”” thus they
are obliged to address the particular nature of each discrimination. The Convention
reinforces sexual non-discrimination, but its purpose is not simply to achieve gender
neutrality. The Convention adopts an approach which recognise that the distinctive
characteristics of women and their vulnerability to discrimination require a specific
legal response, rather than a simple norm of sex neutrality of treating men and women
equally.

CEDAW has been established by Recommendation 19 on Violence against Women,
for monitoring compliance of the states parties with the Women’s Convention, the

draft UN declaration on the Elimination of Violence against Women and the draft
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Inter-American Convention on Violence against Women, all of which recognise

violence against women as a form of discrimination (Cook,1993:100-5).
It was also noted that:

¢«_..the ““private’” realm has never been free from ‘‘public’” regulation through laws
relating to the family, inheritance, ownership of property, social welfare, taxation, and
the definition of criminality or deviance in such areas as homosexuality, birth control,
abortion, sexual assault, domestic violence, pornography, incest, adultery, prostitution
and so on. The ““private’ is necessarily circumscribed by the ‘‘public,” just as the
“‘public”’ realm is partially defined by those areas of ‘‘private’” rights which are
excluded from it. A major task of human rights law from the 18th century onwards
has been to deepen and justify this separation. The consequence is “the
disempowerment of women at all levels and their continuing subjugation to male

dominance.”” (Cook,1993:121).

One of the most basic principles in international law, that of non-intervention in a
state’s internal affairs respects the individual integrity of states to control their own
governmental and other processes, and requires that these be immune to interference
from the outside. The resemblance between the principle of non-intervention and the
protection of the ‘‘private” sphere of familial and economic relations from state
regulation, is striking. The public areas are open to contractual arrangements based on
exchange between individuals or states with legal personality, and private areas remain
unregulated and free from interference. The domestic level dichotomy between public
and private is also reflected in the field of international law (Cook,1993:128-9).
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GENDER INTEGRATION INTO UNITED NATIONS

The Vienna Declaration demands that ‘“the equal status of women and human rights of
women...be integrated into the mainstream of United Nations system-wide activity.”
It also specifically condemns ‘‘gender-based violence and all forms of sexual
harassment and exploitation,” calls upon the General Assembly ‘‘to adopt a draft
declaration on violence against women,” and ‘‘welcomes the decision of the
Commission on Human Rights to consider the appointment of a special rapporteur on

violence against women’” (Mertus and all,1994:202).

Vienna is considered as a milestone in the struggle of women to gain recognition for
their rights. It has introduced the notion that women could have a claim to distinct and
legally recognisable human rights, and for the first time, it has recognised gender-based
violence as a human rights concem. The recognition of violence against women as a
human rights concern greatly contributes to the efforts of women’s human rights
activists, in the direction of distinguishing between those human rights abuses that
occur in the public sphere, and therefore predominantly affect men, and those that
occur in the private realm, and largely affect women. The Vienna Declaration may also
contribute to stimulating further UN action on the issue. These all point out to the fact
that the existence of the declaration by itself, is an enormous accomplishment (Mertus
and all,1994:209-10).

Violence that occurs in the private sphere, has not previously given rise to outcry and
protection to the same extent as public sphere violence has. The realisation of this fact
has lead women’s human rights activists to a twofold belief. “First, violence against
women in its many forms is so widely practiced, universally condoned, rarely punished,
and at the same time so pernicious, pervasive and immobilising that no meaningful
human rights program could fail to address it.”” Second, women all around the globe,
could agree upon a common point which is the prohibition, protection, and punishment

of violence against women. A simultaneous development was the cases of rapes in






